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AT RALEIGH. 


DECEMBER TERM, 1864. 


WILLIAM D. PICKETT and JOHN L. PICKET? v. DAVID J. 
SOUTHERLAND and others. 


A bequest in these words (after a bequest to A, a daughter of Mary 
Pickett.) “I give and bequeath to all the rest of my nieces, Mary 
Pickett’s children, that she now has, or may hereafter have, Maria 
and Jim to share equally, the above negroes to remain in the hands, 
&ec.,” Mary Pickett having, at the same time when the will was made, 
no other daughter than A, but two sons, is a gift to all the children 
of Mary Pickett which she then had, (except A,) or might at any time 
thereafter have, whether in the lifetime of the testatrix, or after her 
death. 

(Shinn v. Motley, 3 Jones Eq. 491, and Shull v. Johnson, 2 Jones Ky. 202, 

cited and approved.) 


This cause was removed from the Court of Equity of 
Duplin county to this court for trial. 

Mary Rhodes died in the year 1852, having, a short time 
before, made her will, by which she gave to Mary Jane 





616 IN THE SUPREME COURT. 


~-~Rieket v. Southerland.—W. Eq. 


Pickett, the daughter of the testatrix’s niece, Mary * Pickett, 
some property; and then bequeathed as follows: “I give 
to all the rest of my nieces, Mary Pickett’s children, that 
she now has, or may hereafter have, Maria and Jim to 
share equally, the above negroes to remain in the hands of 
the manager of my will, &c. 

When the will was made, Mary Pickett had three chil- 
dren, Mary Jane and two sons. No others were bern during 
the life of the testatrix ; but, after the testatrix’s death, she 
had five children, some of each sex. 

The words and the punctuation of the will are copied 
with exactness in the foregoing quotation. 

The plaintiffs are the survivors of the two sons of Mary 
Pickett, who were in existence when the will was made, 
and the administrator of the other, who died after testa- 
trix’s death. They claim the whole of the legacy, on the 
ground that the word “nieces ” should be read as if written 
niece’s, and the words “she may hereafter have,” should be 
be construed as if the words “during my life-time” were 
added. The defendants are the children of Mary Pickett, 
born after the death of the testatrix. The sens claim that 
the legacy should be divided among all the children of 
Mary Pickett: the daughters claim the whole legacy, by 
force of the word nieces. Mary Pickett was the niece of the 
testatrix, and is so described in a preceding part of the will. 


Strong, for the plaintiffs. 
No counsel for the defendants in this Court. 


Pearson, C.J. By its proper construction, the clause 
in the will of Mary Rhodes, which has given rise to this 
controversy, should read, “I give and bequeath to all the 
rest of the children of my niece, Mary Pickett, as well 
*those she may hereafter have, as those she now has, two 
slaves, Maria and Jim, to share equally.” 
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This removes all obscurity: and by it, all of the children 
(except Mary Jane) as well males as females, and as well 
those born after the death of the testatrix, as those born be- 
fore, are entitled to a share. Shinn v. Motley, 3 Jones Eq. 491; 
Shull v. Johnson, 2 Jones Eq. 202, are directly in point: and 
the question in regard to after born children, when there is 
an express intention to include them, although there be no 
intervening estate, is fully explained. 

Decree accordingly. Costs to be paid out of the fund. 


NoTe.— W here a legacy is given to a class, as to the children of A, 
with no preceding estate, such only as can answer at the death of the 
testator, can take, for the ownership is then to be fixed, and the estate 
must devolve upon those who answer the description. 

When, however, there is a preceding life estate, so that the owner- 
ship is filled for the time and there is no absolute necessity to make a 
peremptory call for the taking of the ultimate estate, the matter is left 
open until the determination of the life estate, with a view of taking in 
as many objects of the testator’s bounty as come within the description, 
and then answer to the call, when it is necessary for the ownership to 
devolve and be fixed. Walker v. Johnston, 70 N.C. 576. 


*JOSEPH A, WORTH, THOMAS 8S. LUTTERLOH and AUGUSTUS 
W. STEEL v. THE COMMISSIONERS OF FAYETTEVILLE. 
(Winst. Eq. 70.) 

A Court of Equity will entertain a bill against a municipal corporation, 
for the purpose of trying the legality of a tax imposed by the Corpo- 
ration. 

The General Assembly may authorize a municipal corporation to lay 
taxes on the town property, the persons, and subjects of taxation in- 
cident to the person, of those who have a business residence in town, 
though they have a residence also out of town. 


(Manly v. City of Raleigh, 4 Jones’ Eq. 370, cited and approved.) 


This was a suit brought in the Court of Equity of Cum- 
berland county. 
The bill states that the plaintiffs have their places of bu- 
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siness in the town of Fayetteville, and reside with their 
families in the county of Cumberland, in the neighborhood 
of said town. The plaintiff, Worth, is a commission mer- 
chant, and agent of the Cape Fear Steamboat Company. 
The corporation demands from him a tax on money on hand, 
dividends received from money invested in Steamhoat Com- 
pany, salary as Steamboat agent, and a riding vehicle. The 
plaintiff, Lutterloh, is a merchant, and the owner of a steam- 
boat plying between Fayetteville and Wilmington. The 
corporation demands from him a tax on money on hand, cap- 
ital in Steamboat Company, riding vehicle, State bond, 
money in Beaver Creek Cotton Factory, located out of town, 
and dividends received from money invested in that factory. 
The plaintiff, Steel, is a merchant. The tax demanded from 
him is on some of the articles above-mentioned. 

*The bill charges that the right to tax the plaintiffs, in 
respect of these articles, is founded on an act of the Gen- 
eral Assembly, ratified on the 28th day of May, 1864, en- 
titled an act to enlarge the powers of the Mayor and Com- 
missioners of the town of Fayetteville, the fourth section 
of which enacts, “that the Mayor and Commissioners of 
the town of Fayetteville be, and they are hereby, em- 
powered to impose the same taxes, for municipal purposes, 
upon all persons whose ordinary avocations are pursued 
within the corporate limits of the town, although resident 
beyond the corporate limits, in like manner, and to the 
same extent, as upon persons resident within the corporate 
limits: Provided, that non-residents, thus taxed, shall have 
the right to vote at municipal elections ;” and the act of 
1862-63, ch. 19, entitled an “ Act to enable all the incorpo- 
rated towns in this State to lay additional taxes.” 

The bill was filed by the plaintiffs on behalf of them- 
selves, and others having the same interest. 

The prayer of the bill was for an injunction. 
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The defendant demurred; and the cause was removed to 
to this Court for argument. 


Moore, for the plaintiffs. 
Winston, Sr., for defendant. 


Pearson, C. J. The Court has had great difficulty on 
the question of jurisdiction. In this State the Courts of 
Law and the Courts of Equity are held by the same per- 
sons, and there is a strong tendency to disregard the dis- 
tinction between questions of Law and Equity, and to 
allow the jurisdiction of the Courts to run into each other 
and become confounded; that is especially so when, as 
*in this case, both parties wish to get a speedy adjudica- 
tion, and the defendants waive all objections, so as to put on 
the Court the duty of raising the question as to jurisdiction 
and the burthen of deciding it, without the aid of an argu- 
ment on both sides. Manly v. City of Raleigh, 4 Jones’ Ey. 
370, was a case like this: both parties wished a speedy ad- 
judication; the question was not raised, and passed su/ 
eilentio ; but that case is now relied on to sustain the juris- 
diction of a Court of Equity to determine on an injunction 
bill “a dry question of law.” It is admitted the question 
could be presented in a Court of Law by paying the tax 
under protest, and bringing an action for money had and 
received ; but it is said, according to the mode of proceeding 
at law, every tax-payer must bring a separate action, and it 
is necessary that jurisdiction should be assumed in equity, 
to prevent the “ multiplicity of suits.” That is a head of 
Equity jurisdiction, under which the Court has in some 
special instances interfered by injunction, and as Manly v. 

ily of Raleigh was a bill against a municipal corporation, 
and not against its tax collector, and is a precedent directly 
applicable to the present bill, we have concluded to act 


pon it, and take the jurisdiction. No injury can result, 
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for if the operations of a Corporation are likely to be seri- 
ously impeded by having its sources of revenue stopped, it 
may insist on an injunction bond being filed, and it will be- 
come the duty of the Court to require a bond large enough 
for full indemnity, and it is apprehended that the few who 
file bills for themselves and “on behali of all others in like: 
condition,” will not be willing to bind themselves to answer 
the whole default for the sake of raising an equity on the: 
ground of avoiding “the multiplicity of suits.” We 
take occasion to say, in order to “exclude a conclusion,” 
*that this decision is confined to bills against Municipal Cor- 
porations, and will not be considered in authority to sustain: 
an injunction bill against tax colleetors of the Confederate: 
States, or of the State or ofa county. That subjeet involves 
other and far graver considerations, which are left open, 
and in respect to which we do not wish to be at all commit- 
ted. I will suggest one or two. 

1. An injunction against tax collectors, the effect of which 
is to stop all collections, might seriously obstruct the opera- 
tions of the government ; a consequence in comparison with 
which the notion of preventing a multiplicity of suits smks 
into insignificance ; and whieh consequence is avoided when 
the taxes are paid to the collectors under protest, and he 
pays them over to the government, taking its indemnity in 
respect to such actions as may be brought against him. 

2. Equity acts in personam, and enforces its orders and 
decrees by process of contempt. When one having judg- 
ment at law is about to use it against conscience, a bill is 
not entertained against the Court of Law or the Sheriff, but 
against the party to the action; an injunction goes against 
him and he is put in contempt for disobeying it. <A bill 
cannot be entertained against the government, and it would 
seem it ought not be entertained against the officer of the 
government ; for, should he be enjoined, he cannot be put in 
contempt, for he cannot obey the order of the Court unless. 
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he violates his sworn duty, and is guilty of direct disobedi- 
ence to the orders of the government of which he is an 
officer. 

3. A Court of Equity has no machinery and no officers 
by which it can enforce its orders against an officer of the 
government. For illustration: Suppose a bill to be enter- 
tained against a Sheriff, and he is enjoined from the *collec- 
tion of taxes, the copy, subpcena and fiat are handed to him, 
(say by the Clerk); he disobeys the order. What officer 
has the Court, by whom the Sheriff can be taken into cus- 
tody, and brought before it for the alleged contempt ? Who 
is to call out the posse comitatus? I will pursue the subject 
no further. 

On the question presented by the bill, we have had but 
little difficulty. By the proper construction of the 4th sec- 
tion of the act of May, 1864, the taxes which may be im- 
posed upon all persons whose ordinary avocations are pur- 
sued within the corporate limits of the town, although res- 
ident beyond the corporate limits, are restricted to property 
owned by them in the town, and to their persons, and swb- 
jects incident to their persons. The only question made is in 
regard to the latter, when one has a business residence in 
town; which is the meaning of the description, “ persons 
whose ordinary avocations are pursued within the corporate 
limits.” The money he has on hand, the salary which he 
earns there, the income which he receives there, whether it 
be interest on bonds, the debtors residing elsewhere, or div- 
idends on stock in a factory situate out of town, or in a 
steamboat company, are subjects incident to his person ; and 
in respect to the particulars enumerated by the three gen- 
tlemen who filed this bill, we do not see that the Commis- 
sioners have exceeded the power given them by the act. 
We understand the “riding vehicle” to mean the buggy 
used to come into town every morning and go out every 
night, and consider it adjunct to their town residence, and 
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incident to its enjoyment. In respect to the other gentle- 
men, in behalf of whom the bill is filed, the allegations are 
not sufficiently distinct to enable us to express an opinion. 
*The question, then, is narrowed to this: Had the Legisla- 
‘ture power to authorize the mayor and commissioners to 
impose such a tax on persons, who transact their business 
and live in town during the day, and live in the country 
during the night? 

It was earnestly contended by Mr. Moore, that the Leg- 
islature has no power to authorize the imposition of such a 
tax upon strangers, who may occasionally visit the town. 
‘That question is not presented by the case; for although 
the act refers to these gentlemen as persons resident beyond 
the corporate limits, in contradistinction to persons resident 
within the corporate limits, it also refers to them as persons 
whose ordinary avocations are pursued within the corporate limits, 
and the facts being stated at large, the question of residence 
i3 left open to be governed by the application of principles 
of law whereby these gentlemen are put on very different 
footing from mere strangers. They have two residences, a 
business residence in town and a domestic residence in its 
vicinity, and may be called amphibious citizens, who enjoy 
the conveniences and comforts of their double residence. 
They have the benefit of a town residence for the transac- 
tion of business, the advantage of town society for them- 
selves and families, of attending church, sending their 
children to school, &c., and the benefit of a country resi- 
devce for cheapness, healthfulness, and the pleasure of coun- 
try life. They live in town nearly if not quite half of the 
twenty-four hours of every day in the year, and must be 
considered in part residents of the town. Taking that to 
be so, there can be no reason on general principles, why 
they should not contribute to the expenses of the town, ex- 
cluding their country residence and property out of town, 
which pay ne town tax) on the same ground thatevery man 
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*contributes to the expenses of the community in which he 
lives. The provision which confers on these amphibious 
citizens the right to vote at municipal elections, meets the 
objection which might otherwise have been made on the 
footing of the time-honored maxim, “ representation and 
taxation should go together.” 

The case of Manly v. City of Raleigh,4 Jones Eq. 370, 
cited on the question of jurisdiction, is an authority in sup- 
port of the power of the Legislature. It is there held that 
the Legislature has power to extend the limits of an incor- 
porated town, without the consent of the persons included 
by the extension. In a generai view the act under consid- 
eration does in eftect the same thing. These gentlemen and 
their country residences might have been included by ex- 
tending the limits of the town, whereby all would have be- 
come liable to a town tax. The greater includes the less. 
Perhaps the object has been answered by making them to 
some purposes citizens of the town, without the inconveni- 
ence of extending its territorial limits. That, however, is 
not a question of power, but of expediency, with which as a 
Court we have no concern. 

The bill is dismissed. 









Nore.--An action for an injunction will lie to enjoin the collection of 
an illegal tax. Galloway v. Jenkins, 63 N.C. 147; Brodnax v. Groom, 
64 N. C. 244; London v. City of Wilmington, 78 N. C. 109. 

The right of suing a sheriff to recover taxes, that have been paid under 
protest, does not apply to taxes that have been collected by virtue of a 
tax list. Huggins v. Hinson, Phil. 126. Where taxes illegally assessed 
have been paid under protest, the tax payer is entitled to recover back 
the same. N. C. R. R. Co. v. Commissioners of Alamance, 77 N. C. 4. 

The shares of non-residents in National banks may be taxed in the 
city where the bank is located. Kyle v. Commissioner of Fayetteville, 
75 N.C, 445. 

By private act, the Commissioners of Edenton have power to tax all 
persons who pack and ship fish, &c., from said town, whether residents 
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or not. This act was upheld in Commissioners of Edenton v. Capeheart, 
71 N. C. 156, in which Worth v. Commissioners of Fayetteville is cited 
and approved. 








*MARY TROY, Executrix of ROBERT E, TROY and ALEXANIJER 
TROY, an infant, who sues by his Guardian, MARY TROY, v. AL- 
EXANDER TROY. 

(Winst. Eq. 77.) 

A gift by will to A for life, remainder to B in fee, with a power to A to 
sell all orso much of the property as, in her judgment, may be ne- 
cessary, vests in A an estate for her life, with a power of sale appur- 
tenant to her life estate. 


And the expression by the testator, in a subsequent part of his will, of 
a doubt, whether the power of sale would not make A the absolute 
owner of the whole estate, and a direction that in case such should 
be the construction in law, that C should have the legal estate in 
fee in the property, in trust, &c., do not convey to C any estate or in- 
terest in the property. 


The will declares the expense of the education of his son to bea charge 
onall his property. A holds the proceeds of sales, made under the 
power, in trust to pay debts, for her own support, and for the support 
and education of B. 


This cause was removed from the Court of Equity for 
Columbus County, to this Court for trial. 

The bill states that in the year 1862, Robert E. Troy, 
the husband of the feme plaintiff, and the father of the 
other plaintiff died, leaving a last will and testament, which 
has been proved; of which the plaintiff Mary is the execu- 
trix. After stating, in substance, the contents of the 
will, and that a sale of some of the property is necessary 
to pay the debts of the testator, the bill charges that the 
defendant sets up a claim to the legal estate in the testator’s 
property, and denies the right of the plaintiff, Mary, to 
sell; and so obstructs the exercise of the power given to 
her. The prayer is for a declaration of the rights of the 


parties, and that the defendant be restrained from *setting 
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up any claim to any of the property, or that he may be de- 
clared to be a trustee according to the claim he has made. 

The material parts of the will (which is made a part of 
the bill) are as follows: 

“Tt is my will and desire, that all my property and es- 
tate of every kind and description, shall belong to my be- 
loved wife Mary during the term of her natural life, and at 
her death, to my son Alexander. Should it be necessary, 
however, in the judgment of my wife, that any of the prop- 
erty, real or personal, should be sold, then I authorize and 
empower my said wife to sell all, or such part thereof, as 
she may think proper, either at public or private sale, for 
cash or otherwise, and to convey the purchaser an absolute 
title in fee simple. But if my said wife should marry, this 
power of disposing of my property shall cease and de- 
termine.” 

“Ttem. As I have some doubts whether the above dis- 
position of my property, would not be construed in law to 
vest in my wife the entire estate and title, notwithstanding 
it is expressly limited to her life; I therefore desire, in case 
the intervention of a trustee be necessary in law to carry 
into effect the disposition which I have made of my proper- 
ty, that the whole of my said property shall be held by my 
brother, Alexander Troy, for the purpose of carrying into 
effect my wish and desire above expressed: that is to say, 
in trust for my said wife during the term of her natural 
life, and at her death, in trust for my son Alexander, or in 
trust for such person or persons, as she may sell any of the 
property to, while she remains a widow, and their heirs for- 
ever. But my said brother, Alexander J. Troy, is to be ap- 
pointed trustee only in case that it should be necessary in 
law for carrying into effect said provisions.” 

*« Tt is my willand desire, that as soon as practicable after 
the probate of this my last will and testament, my executor 
hereinafter named, shall procure a bill to be filed in the 
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proper Court of Equity, for the purpose of having it declared 
whether or not it be necessary for the intervention of said 
trustee ; which billshall be removed into the Supreme Court 
for final hearing.” 

“Ttem. In case my wife die or marry before my son ar- 
rives at the ageof twenty-one years, or shall have completed 
his education, then I desire and request that my brother, 
Alexander J. Troy, shall see that my son, Alexander, shall 
be properly educated, the expense of which education, I will 
and direct, shall be a charge upon the whole of my property, 
whether my wife be living or not.” 

The answer admits the facts alleged in the bill. The cause 
was set for hearing on the bill and answer. 





Pearson, C. J. The will gives an estate to Mrs. Troy for 
her life, with a remainder in fee to the infant son, subject to 


a power of sale by her in respect to all and every part of 


the property, in the event that, in her judgment, it should 
be necessary. This is a power appurtenant to her life estate ; 
and the estate which may be created by its exercise will take 


effect out of the life estate given to her, as well as out of 


the remainder. 

A power of this description is construed more favorably, 
than a naked power given to a stranger, or a power appen- 
dant, because, as its exercise will be in derogation of the 
estate of the person to whom it is given, it is less apt to be 
resorted to injudiciously, than one given toa stranger, or one 
which does not affect the estate of the person to whom it is 

; given. 

*From the whole will it is clear the intention of the tes- 
tator was to confide in the judgment of his wife, in respect 
to the necessity of selling property, either to pay his debts 
or for the support of herself, or for the support and educa- 
tion of their infant son; and for these purposes, (as long as 
she remains unmarried) he gives her as full power to sell as 


[*S0] 





DECEMBER TERM, 1864. 


Troy v. Troy.—W. Eq. 








he would have himself, if living. There is no reason why 
this intention should not be allowed to take effect. The ap- 
prehension of the testator that, possibly, the power of sale 
conferred on his wife might be eonstrued “so as to vest in 
her the absolute title in fee simple” was groundless ; for as 
an estate is expressly limited to her during the term of her 
natural life, and the remainder in fee is also disposed of, 
there is no room for construction. It follows that the pro- 
visional appointment of a trustee has no legal effect, and the 
defendant, Alex. J. Troy, has no estate or interest in the 
property ; and these provisions have no other effect than a 
tendency to show the fulness of the power conferred ; and 
that the object was to give his wife as ample power to sell, 
if, in her judgment, it was necessary for the purposes above 
stated, as if she was the absolute owner. 

The exercise of the power will vest in the purchaser an 
estate in fee simple, and he will not be bound to see to 
the application ef the purchase money. That will con- 
stitute a fund to be held by Mrs. Troy, in trust for the 
payment of the debts of her husband; and in trust for the 
support of herself and the support and education of the 
infant child. And in such part as may not be required 
for these purposes, she will take a life estate with re- 
mainder in fee to the child. Like all other trustees, she 
will be subject to the control of a Court of Equity, in res- 
pect *to the proper application and management of the 
trust fund. 

There will be a decree declaring the rights of the parties. 
The costs will be paid by the plaintiff, Mary Troy, out of 
the assets of the estate. 


Note.—Vide Bass v. Bass, 78 N, C. 374. 
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THOMAS U. MILLER, Executor of FREDERICK J. HILL and others 
vs HENRY A. LONDON and others. 
( Winst. Eq. 81.) 

Testator bequeaths slaves to A, B and C. He directs A, B and C, to 
purchase a tract of land, on which the slaves are to live, and to culti- 
vate it. The executors are directed to pay to A, &c., $500 for the 
purpose of stocking the land. 

‘This is a quasi emancipation, and is void, independently of the act of 
1860, ch, 37. 

“Testator gives to his wife all his slaves except those bequeathed as above 
stated, and concludes his provision for her by giving her all his ‘* prop- 
erty and estate of kind and description’’ “ which is not hereinbe- 
fore, or hereinafter excepted or disposed of.’’ This is a special residue, 
and the slaves intended to be given to A, &c., and the legacies in- 
tended for their benefit, belong to the next of kin of the testator, (his 
widow having died,) after payment of his debts ; for the payment of 
which they constitute the primary fund. 

(Lea v. Brown, 3 Jones Eq., 141; Kirkpatrick v. Rogers, 7 Ire. Eq. 44, 
and Swann v. Swann, 5 Jones Eq. 299, cited and approved.) 


This was a suit removed from the Court of Equity for 
‘New Hanover county to this Court for trial. 

*Dr. Frederick J. Hill died in the year 1861, having 
made his will, which has been proved by his executors, of 
whom the plaintiff, Thomas C. Miller, is one. The will 
contains the following disposition: “I will, devise, be- 


queath and direct that my executrix and executors, herein- . 


after named, purchase in the county of Chatham, North 
Carolina, one hundred acres of land, the location of which 
I desire my friend, Henry A. London, of Pittsborough, to 
make, and to be paid for out of my estate. And I give, de- 
vise and bequeath the said one hundred acres to my worthy 
friends, Henry A. London, Frederick 8. Davis, William E. 
Boudinot and Thomas C. Miller, them and their heirs and 
assigns ; and I also give, devise and bequeath unto my said 
friends, &c., my faithful and trusty servant, Charles, and 
his wife, Louisa, and his son, Jim; and I hereby direct that 
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my executrix and executors pay over to my said friends, 
&c., out of my estate, the sum of five hundred dollars, to be 
laid out by them in stocking said farm of one hundred 
acres, and that Charles and his wife, Louisa, and their son, 
Jim, live on said farm and cultivate it.” 

Another clause of his will is as follows: ‘I also give, 
&c., to my wife all of my negroes in fee, except Charles and 
his wife, Louisa, and their son, Jim, herein before disposed 
of ;” and he concludes the provision made for his wife by 
this clause: ‘and finally I give, &c., unto my said wife all 
and every kind and description of property or estate, real, 
personal or mixed, of every kind whatever, of which I may 
die seized or possessed of, or entitled to, and which is not 
hereinbefore, or hereinafter, excepted or disposed of.” 

The bill was filed for the purpose of having the advice 
of the Court on the parts of the will above set out. The 
*answers admitted the facts stated in the bill, and the cause 
was set for hearing on the bill and answers. 


Moore, for the plaintiffs. 
No counsel for defendants in this Court. 


Battie, J. This will was filed by the executors of the 
late Dr. Frederick J. ILill, for the purpose of obtaining the 
advice and direction of the Court as to the true meaning 
and effect of certain clauses of his will. The case has been 
fairly presented to us by the plaintiffs’ counsel, and we are 
satisfied that the construction contended for by him is 
correct. 

The bequest in favor of the slaves, mentioned in the 
pleadings, was manifestly for their quasi emancipation, with- 
out being carried from the State, and is, therefore, void as 
being against the often declared policy of the law. See, 
among other cases, Lea vy. Brown, 3 Jones’ Eq., 141. The 
residuary clause in favor of the testator’s wife is shown, by 
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the same case of Lea v. Brown, to be a special one, which 
does not include the slaves nor the legacies intended to be 
given for their benefit. The effect of this is that the said 
slaves, and the legacies intended for them, are undisposed 
of, and go to the next of kin ; forming, however, the prima- 
ry fund for the payment of debts and general legacies. 

Kirkpatrick v. Rogers, 7 Ired. Eq. 44; Swann v. Swann, 5 
Jones’ Eq. 299. 

As the land directed to be provided for the slaves, can 
not be appropriated for those purposes, it cannot be pur- 
chased at all; and this disposes of all the questions asked 
in relation to it. So far as the money, with which the 
purchase was directed to be made, as well as the money 
*with which it was directed to be stocked, is concerned, it 
is the same as if that clause was stricken from the will. 

The act of 1860, chap. 39, which prohibits the emancipa- 
tion of slaves by will, need not be invoked in aid of this 
construction, which we have put upon the will, as the re- 
sult will be the same without it. 

A decree may be drawn in accordance with this opinion. 


MARGARET H. LANE and others v. THOMAS H. LANE, Executor 
of LEVIN LANE, 
(Winst. Eq. 84.) 


A bequest to grandchildren, or children and grandchildren, ‘ eo nomine’ 
with a direction for equal divisicn among them, is a gift to them per 
capita. 

(Hill v. Spruill, 4 Tred, Eq. 244, and Harris v. Philpot, 5 Tred. Eq. 324, 
cited and approved, and the ease of Sp vey v. Spivey, 2 Ired. Eq, 100, 


cited and distinguished.) 


This cause was removed from the Court of Equity for the 
county of New Hanover. 
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The nature and facts of the case are stated in the opinion 
of the Court. 








Person, for the plaintiffs. 
Moore, for the defendant. 








*Man.y,J. The bill is filed for the settlement of the es- 
tate of Levin Lane, of New Hanover county, and the answer 
of the executor submits an inquiry in reference to two para- 
graphs of the will, a proper understanding of which is neces- 
sary to enable him to make settlement. 

The paragraphs are the fifth and sixth, and are in these 








words: 

5. I give and bequeath unto my grandchildren, the chil- 
dren of my deceased daughters, Eliza, Augusta, Susan and 
Virginia, all the rest, residue and remainder of my negroes, 
to be equally divided between them, share and share alike, 
to have and to hold, &e. 

6. It is my will that my plantation be sold by my execu- 
tors, hereinafter mentioned, and the proceeds of the sale 
thereof invested for the benefit of my beloved wife, Marga- 
ret, during her life; and, upon her death, that the said pro- 
ceeds be distributed equally between my children, Thomas, 
Walter and Margaret, and the children of my deceased 
gusta, Susan and Virginia, share and 


¢ 












daughters, Eliza, Au 
share alike. 

The inquiry is, whether, in these paragraphs, the grand- 
children take per capita or per stirpes. 

To our minds, the words, in themselves, clearly import 
a purpose to give per capita; and, upon an examination of 







the entire will, we find nothing to unsettle this manifest im- 






port. 

Analogous cases were before this Court in J/i// v. Spruill, 
4 Tred. Eq. 244, and Jdarris v. Philpot,5 Tred. Eq. 324, in 
both of which many authorities are cited and reviewed. 
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They are decisive of the point that, when a bequest is to 
grandchildren, or children and grandchildren, “ eo nomine,” 
with directions that there shall be an equal *division among 
them, they take per capita and not per stirpes. 

The purpose to give to each of the individuals embraced 
by the language an equal share, is more clear in the case be- 
fore us than in any of the cited cases examined by me, by 
the addition of the words, share and share alike; which can 
not be satisfied except by equality, “ per capita.” 

The case of Spivey v. Spivey, 2 Ired. Eq. 100, does not 
conflict with the current of authorities. That case turned 
upon the force of the word “ heirs,” and more especially upon 
a plain intent to be gathered from the context of the will, 
that the heirs spoken of were, as a class, to account, and be 
accounted to, for advancements ; and that, in the settlement 
of that estate, they were to be regarded as an unit. 

The Court, then, is of opinion that the division directed 
in the fifth paragraph of the will should be equally among 
the grandchildren, according to their whole number, allot- 
ting to each an aliquot part. 

And that the division directed in the sixth paragraph 
should be made upon the same principle among the children 
and grandchildren, according to their whole number, allot- 
ting to each an aliquot part. 

Let a decree be drawn to this effect ; the costs to be paid 
by the executor, out of the estate. 





Note. —As to when the diyision is per stirpes, and when per capita, 
vide Grandy v. Sawyer, Phil. Eq. 8 ; Harper v. Sudderth, Phil. Eq. 279; 
Waller v. Forsythe, Phil. Eq. 353; Britton v. Miller, 63 N.C. 268> 
Tvtlle v. Puitt, 68 N. C. 543. 
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*JOHN W. PATRICK and FRANKLIN THOMAS v. ELIAS KERR 
and HOOKERTON FEMALE INSTITUTE. 
Winst. Eq.—89. 


A Court of Equity will not entertain a bill by a purchaser of land at 
execution sale, against the Sheriff, to compel him to convey 


This was a demurrer to a bill in the Court of Equity for 
Greene county. The cause was removed to this Court for 
argument. The object and allegations of the bill are stated 
in the opinion of the Court. 


Strong, for the defendants. 
No counsel for the plaintiffs in this Court. 


Pearson, C. J. The demurrer raises the question, whether 
the jurisdiction of a Court of Equity can be invoked, to 
compel a Sheriff who has sold land under an execution (the 
judgment, and execution, and sale, being in all respects regu- 
lar) to execute a deed to the purchaser, who offers, and has 
always been ready to pay the purchase money; in other 
words, to compel a Sheriff to do his duty. This has hitherto 
been considered the exclusive function of the Court, under 
whose authority he acted in making the sale. We are ata 
loss to conceive under what head of equity this jurisdiction 
is supposed to be embraced, in the absence of an argument 
in support of the equity, or of any reference to a pre- 
cedent for the exercise of the jurisdiction. The purchaser 
has a plain, and an adequate, and a speedy remedy at law, 
by putting the Sheriff under a rule. 

* We can see no special ground for the interference of 
this Court. It is true, the bill alleges, that after the sale, 
and in fraud of it, the execution continued to be issued, 
the Sheriff having made no return of the sale, and there- 
upon a second sale was made by the new Sheriff, at which 
sale the old Sheriff, one of the defendants in this case, 
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became the purchaser. But there is no allegation that a 
deed has been executed to the defendant, Carr, the old 
Sheriff. Weare inclined to the opinion that if a deed had 
been executed to him by the new Sheriff, in completion of 
the second sale, that would have been a ground for coming 
into this Court; for thereby the title would have passed to 
him as an individual, which might have rendered it impos- 
sible for him to comply with a rule of the Court out of 
which the execution issued, to make title, under his power 
of sale as Sheriff, to the plaintiff; and thereby made it neces- 
sary to convert him into a trustee, holding the legal title, on 
the ground that he had acquired it by fraud. 

But there is no allegation that there was a deed to him. 
So, he has not acquired the legal title, and there is no ground 
for equity to assume jurisdiction, in order to convert him 
into a trustee. 

Demurrer sustained, and bill dismissed with costs. 


Nore.—A person acting as an officer of the law, under a judicial 
order or judgment, ought not to be made a party to a bill for an injunc- 
tion to restrain the execution of such order or judgment, McLane v. 
Manning, Winst, Eq. 60. 

It is improper to make a Sheriff party to an order of injunction 
against process in his hands. Jarman v. Saunders, 64 N. C. 367. 


*JOHN COLEY, Executor of SCARBORO SPIVEY v. EDMUND 
BALLANCE and others. 
Winst. Eq. 43. 

‘The general rule is that property given to legatees, who die iu the lifetime 
of the testator, falls into the residue. 

if property be given to A until B, an infant, arrives at the age of 21, and 
then to B, and B dies under the age of 21, in the lifetime of the testa- 
tor, A has an estate in it until B would have been 21, if be had lived. 

If property be given to two as joint tenauts, and one die in the lifetime 
of the testatur, by the operation of our act abolishing survivorship in 
joint tenangy, his share fa'ls into the residue. 
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This cause was removed from the Court of Equity for 
Wayne county to this Court for trial. 

The bill alleges that Scarborough Spivey died in April, 
1864, having made her will, of which the plaintiff was ap- 
pointed executor, and that he has qualified as such. 

The material parts of the will are as follows: 

Ist. “I give and devise to Zilpha Ballance one negro wo- 
man, named Harriet, to her and her heirs forever.” 

2nd. “I give and devise to Ruftin Ballance all the cattle 
that I have at my death, and their increase, till his son, Taw- 
boro Ballance, arrives at the age of twenty-one years old 5 
and then I give and devise all the cattle and their increase 
above-named, to his son, Tawboro Ballance, and his heirs 
forever.” 

3rd. “I give and devise to Francis Allgood Ballance and 
Allgood Francis Ballance, two beds and bedsteads, to them 
and their heirs forever.” 

4th. “TI give and devise to Ruffin Ballance and Aaron Bal- 
lance the residue of my property, of every description, not 
above mentioned, to them and their heirs forever.” 

*The legatees, Zilpha Ballance, Tawboro Ballance, and 
Francis Allgood Ballance, died in the lifetime of the testa- 
trix. The plaintiff prays the advice of the Court as to the 
effect of these bequests, and the death of the legatees last 
above named. The answers admit the truth of the facts 
stated in the bill, and the cause was set for hearing on the 
bill and answers. 


Strong, for the plaintiff. 
No counsel in this Court for the defendant. 


Pearson, C. J. All of the property embraced in the lega 
cies which lapsed by the death of the legatees, falls into the 
residue. This is the general rule, and there is nothing to 
take this case out of its application. 
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2. The cattle and increase fall into the residue, subject to 
the estate of Ruffin Ballance, until Tawboro would have 
been 21 years old, if he had lived. 

3. The interest of Francis Allgood Ballance in the beds 
and bedsteads, does not survive, but falls into the residue. 
The effect of the act of the Legislature, abolishing survivor- 
ship among joint tenants, is to change the rule, which had, 
in bequests of this kind, allowed the whole to pass to the 
surviving legatee. 

Decree according to this opinion; costs to be paid by the 
executor out of the estate. 


Note.—Upon the death (before the testator) of a residuary legatee, the 
real and personal estate given to him lapses for the benefit of the testa- 
tor’s heirs and next of kin. Robinson v. McIver, 63 N.C. 645. 


SARAH PLOTT vy. WILLIAM L. MOODY, Executor of AMOS PLOTT. 
(Winst. Eq 91.) 

A bequest of “all my farming utensils of every description, that are not 
otherwise disposed of,” is a gift to the legatee of a wagon used on the 
farm, and of blacksmith’s tools used in doing the work necessary for 
the farm, and accasionally in doing work for the neighbors ; there be~ 
ing in the will no other gift of them specifically, and the will contain- 
ing no residuary clause, nor any other clause which could pass them. 

A bequest of “all my present stock of hogs. or that I may have at the 
time of my death, together with their increase,” passes the testator’s 
interest in hogs in his possession at the time of his death, which be- 
longed to the estate of his son, dead intestate and without issue, there 
being no administration on the son’s estate. 


(Elliot v. Posten, 4 Jones” Eq. 433, cited and approved. ) 


This was a suit in Equity in the Court of Equity for Hay- 
wood county, removed to this Court, after being set for 
hearing on bill and answer. 

The purpose of the suit was to have a settlement of the 
estate of Amos Plott. 
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The only controversy was on the construction of two 
clauses in the will of Plott. 

The opinion of the Court contains a statement of every- 
thing relating to the questions decided. 


Merrimon, for the plaintiff. 
W. H, Bailey, for the defendant. 


Manty, J. The bill is filed by the widow of Amos 
Plott, demanding settlement of her husband’s estate. The 
executor seems to be desirous of making a settlement *but 
they entertain conflicting views of the disposition which has 
been made of certain property ; and the case is brought to 
this Court to obtain a construction the will. 

In the fifth clause of his will, the testator gives to his 
wife ‘all my farming utensils of every description, together 
with my steel traps and guns, that are not otherwise dis- 
posed of.” And the question is, whether a wagon used on 
the farm, and blacksmith’s tools used in the same way gen- 
erally, and occasionally in working for neighbors, are em- 
braced in the act? In looking into the will, we find these 
articles are not “ otherwise disposed of” either specifically, or 
by such general terms as could possibly pass them. There 
is no residuary clause; so that if the articles in question, 
are not embraced in the clause under consideration, there 
must be an intestacy as to them. 

A person who undertakes to dispose of his property by 
will, is presumed to intend a complete disposition, unless 
the contrary be manifest. Without, therefore, deciding 
the force and effect “ex vi termini,” of the words “ farming 
utensils,” or the extent of their application in other connec- 
tions or cases, we think in this they embrace the wagon and 
smith’s tools. The words are, at any rate, not of such im- 
port as to overrule a manifest intent. And the intent must 


therefore determine the application. This point seems to 
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have been under consideration in the construction of the 
will of James P. Doggett, Elliot v. Posten, 4 Jones’ Eq. 433, 
where it was decided that a wagon would pass under the 
term “ farming utensils,” nothing appearing to show a differ- 
ent intent. 

In the sixth clause he gives to his wife “all my present 
stock of hogs, or that I may have at the time of my death, 
together with their increase.” It seems that amongst 
*his lot of hogs were a number which had belonged to tes- 
tator’s son, Vernon Plott, then deceased. These he had 
taken possession of, claiming them as his own, as next of 
kin and distributee of his son; but no administration had 
at that time been taken Since the death of the father, 
administration of the son’s effects has been granted to the 
defendant. .The question made is, whether the hogs, be- 
longing to the son’s estate, pass by the bequest in the sixth 
clause? We think this is a plain matter. It was obvious- 
ly the intention of the testator to give to his wife all the 
hogs of which he was in possession, and to which he set up 
a claim, at the time of his death; and all, we think, will 
pass by the terms of the will. Of course, the testator could 
’ only transfer such rights as he had ; and, as his right to a 
portion of the hogs was subject to such powers as an admin- 
istrator might previously exercise in relation thereto, the 
wife took, under the bequest, no more than a right to call 
on the administrator, for the hogs or their value. It can 
make no difference, it seems to us, whether the right of 
the testator to the hogs was legal or equitable; that right, 
whatever it was, would pass. 

Having thus decided the rights of the respective parties 
in the matters of controversy, we suppose they can have no 
difficulty in settling the estate. 

There may be a decree declaring their rights, and, if 
either party desires it, a decree for an account; costs to be 
paid out of the estate. 
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*WALTER P. CALDWELL and others v. LEONIDAS COWAN and 
ROBERT Z. COWAN. 
(Winst. Eq. 94.) 


None can take a distributive share of an intestate’s estate, with his next 
of kin, by force of the act of 1862-3, ch. 49, but those who, by rep- 
resenting an ancestor, can put themselves in the same degree of kin- 
dred to the intestate, as his next of kin. 


This cause was removed from the Court of Equity of Row- 
an county to this Court. 

The purpose of the suit was to have a distribution of the 
personal estate of J. Pinckney Cowan, who died intestate 
in May, 1863. The plaintiffs are the brother and sister of 
the intestate’s mother, the sisters of his father, the grand- 
child of a deceased brother of the intestate’s father, and the 
ehildren of deceased sisters of his father, who claimed a 
right to distributive shares with the defendants, who are 
the children of a deceased brother of the intestate. 


Sharpe, for the plaintiffs. 
Boyden, for the defendants. 


Pearson, C.J. The act of 1862—’3, ch. 49, ratified 12th 
of February, 1863, which repeals the proviso of the 2d sec. 
of the Statute of distributions. “In the distribution of the 
estates of interests, there shall be admitted among collat- 
eral kindred, no representation after brothers’ and sisters’ 
children.” Revised Code, ch. 64, will, in cases to which 
it has application, make a very important change in a 
long established rule of law, and let in remote kindred 
*who have heretofore been excluded for the purpose of 
avoiding the inconvenience of splitting up estates of per- 
sonal property into so many parts. 

This change in the law is only made when, by the right 
of representation, and taking the place of an ancestor, a 
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party can bring himself up to an equality with others who 
claim the estate. For instance—if there be a brother, or 
children of a deceased brother, and grandchildren of another 
deceased brother, the latter will, by this change of the law, 
be able to bring themselves up to an equality, and take the 
share their ancestor would have taken, if living. So, if 
there be an uncle, and children of a deceased uncle, the 
latter, although excluded by the old rule, will now take a 
share by representation. 

In the case under consideration there is no change in the 
law ; for, the right of representing an ancestor, however re- 
mote, will not bring up the other claimants to an equality 
with the defendants, who are the cnildren of a deceased 
brother of the intestate. For, by representing their grand- 
father who was the father of the intestate, they are in one 
degree of the intestate; whereas, none of the others can, by 
representing any acestor, bring themselves nearer than two 
degrees. 

Allow the brother and sister of the intestate’s mother to 
represent their father; he was the grandfather of the in- 
testate on the mother’s side—that leaves them two degrees 
removed, if standing in place of their ancestor. Allow the 
grandson of the intestate’s uncle to represent his great, 
great grandfather ; he was the grandfather of the intestate— 
that leaves him two degrees removed. Or allow the chil- 
dren of intestate’s aunts to represent their grandfather; he 
was the grandfather of intestate, and *that leaves them two 
degrees removed after their right of representation is car- 
ried as far as it will reach. 

The defendants are, therefore, entitled, being the nearest 
of kin; and the unlimited right of representing an ancestor 
cannot, in this instance, aid the other claimants. 

Let the bill be dismissed at plaintiffs’ costs. 





Notr.— Vide Bat. Rev. ch. 45. See 103, 104, 105, &e. 
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DAVID V. McCRACKEN vy. JAMES R, LOVE. 
(Winst. Eq. 96.) 

A statement, in a bill for the sale or partition of lands, and an account 
of the rents and profits received by the defendant, that the defendant 
‘*has received the rents and profits and appropriated them to his own 
use and benefit,’’ does not imply that the defendant is possessed ad- 
versely to the plaintiff, and is, therefore, no cause of demurrer. 


This cause was removed from the Court of Equity of 
ifaywood county to this Court for argument, upon a demur- 
rer to the bill. 

So much of the pleadings as is necessary to the under- 
standing of the case is stated in the opinion of the Court. 


W. //. Bailey, for the defendant. 
No counsel in this Court for plaintiff. 


*Manty, J. The bill is filed to obtain from the defendant 
an account of the profits of certain land, which, it is alleged, 
the parties hold as tenants in common ; and to obtain a sale, 
or a division of the same, in accordance with the rights of 
the parties, which are set forth. 

A general demurrer to the bill is put in, which, we are 
informed, is based upon a supposed allegation in the bill that 
the defendant is in adverse possession, claiming to be sole 
seized of the lands. 

We have examined the bill, and do not find anything 
which can bear such an interpretation. The words relied 
upon, are these: “ Your orator further showeth that the said 
James R. Love has received the rents and profits arising from 
said lands, and has appropriated the same to his own use 
and benefit.” 

This is but the common language of one tenant in com- 
mon, who thinks his cotenant has wronged him, by the re- 
ception of profits, and by no means implies a denial by the 
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defendant of the plaintiffs interest in the land, and rights 
to any profits. 

The defendant may plead that he is sole seized, and thus 
bring forward the matter which he is endeavoring here to 
interpose to prevent a partition; but the pleadings are not 
now in a condition to raise any such point. The demurrer 
must be overruled, and the defendant required to answer, 

This decision must be certified to that end. 


*ABRAHAM SCOTT v. WILLIAM MOORE and others. 
(Winst. Eq. 98.) 

The word ‘‘ children ”’ in the grant of a remainder, after the death of A, 
to her children living at her death, embraces grandchildren, if other 
parts of the conveyance show that it was the intention of the grantor 
to provide for grandchildren. 

An additional reason four this construction is furnished by the fact of 
such a provision being made in a marriage settlement. 


This was a cause removed from the Court of Equity of 


Gaston county to this Court for trial. 

In 1816 Mary J. Scott, a widow, living in Lincoln 
county, married John Moore of the State of Georgia. Be- 
fore the marriage, and in contemplation of it, the parties, 
together with Logan Henderson, executed a deed of this 
tenor, viz: “This indenture triparte, made this 29th day of 
July, 1816, between, &c., witnesseth that whereas a marriage 
is intended shortly to be had between the said John Moore 
und Mary Scott, and upon the treaty of the said marriage it 
was agreed that previously to the marriage, Mary Scott 
should assign and make over the following negroes, with their 
increase, Which are the property of Mary Scott, to Logan 
Henderson, upon the trusts hereinafter expressed. Now this 
indenture witnesseth that, in consideration of the intended 
marriage and in performance of that agreement, Mary Scott 


does hereby sell and assign to the said Logan Henderson the 
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following negro slaves, to wit: Candis, &c., to hold them 
upon the trusts, and for the interests, herein expressed, to 
wit: that he will permit John Moore and Mary Scott to 
take into their actual possession the said negro slaves, and 
*possess and use them for their joint lives, and also for and 
during the live of the survivor of them; and, upon the 
further trust, that, immediately after the deaths of John 
Moore and Mary Scott, he will divide the said slaves and 
their increase fairly and equally, having regard to their 
value, among all the children of the said Mary Scott that may 
be then alive, share and share alike, as well those children 
that may be the issue of the intended marriage with the 
said John Moore; but if it should so happen that there be 
not any issue of the intended marriage, then the whole of 
the said negro slaves and their increase to be divided be- 
tween the present children of Mary Scott; and in case it 
should so happen that Mary Scott should survive John 
Moore, the trustee shall permit Mary Scott to dispose of 
one-half of the negroes and their increase; provided she 
dispose of them to and among her children that may then 
be alive, or among the children of such children as may 
then be alive, or that may be alive at the time she makes 
such disposition, or to any one of her children or grand- 
children; and upon the further trust, in case Mary Scott 
should survive John Moore, and she should have no child 
nor grandchild, the negroes and their increase shall be sub- 
ject to the disposition of Mary Scott by her last will or 
otherwise ; and if she should die without making any dis- 
position of them, the same shall descend to her heirs at 
law; and if John Moore should survive Mary Scott, and, 
at the time of his death, there should not be a child or 
grandchild of Mary Scott then living, the slaves and their 
increase shall descend to the right heirs of Mary Scott, ac- 
cording to the statute of distribution in the State of North 


Carolina.” 
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Mrs. Moore, at the time of her marriage with Moore, had 
one child by her first marriage, the plaintiff. By *her sec- 
ond marriage, she had two children—Lee Moore and Eliza- 
beth Moore—who survived their father, but died in the 
lifetime of their mother, leaving children (the defendants) 
who were alive at the time of her death. Mrs. Moore made 
no disposition of the property during her second widow- 
hood. 

The plaintiff claimed the whole of the property, he being 
the only child of his mother living at her death. The de- 
fendants contended that the word “children,” in the direc- 
tion to the trustee how to dispose of the property on the 
deaths of Moore and his wife, embraced grandchildren. 

Henderson, the trustee, never possessed any part of the 
property, or exercised control ever it, and removed from 
this State many years ago; and it was generally supposed 
that he died in the State of Tennessee ; but that fact had 
not been ascertained, and the parties had no information 
whether he died testate or intestate, if he were dead. 

Besides special prayers for relief, according to the plain- 
tiff’s claim to the whole property, there was a general pray- 
er for such relief as the plaintiff was entitled to under the 
marriage settlement, in the existing state of facts. 


Winston, Sr., for the plaintiff. 
W. Hl. Bailey, for detendants. 


Manty, J. The object of the bill is to get a construe- 
tion of the marriage settlement between John Moore and 
Mary Scott, entered into shortly before their intermar- 


riage. 

The deed provides “that, after the death of both, the 
slaves therein conveyed shall be equally divided between 
call the children of the said Mary Scott that may be then 
*alive, share and share alike, as well former children as 
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those born of the iutended marriage.” It seems the event 
upon which this disposition is made of the slaves has hap- 
pened. Both are dead, without making effectual disposition 
of any of the property, and it remains to be divided ac- 
cording to the deed. 

Mary Scott, who was a widow at the time of her inter- 
marriage with Moore, had one child, who survives her, and 
is the present plaintiff. She had two children by her second 
marriage, Elizabeth and Lee Moore, both of whom died be- 
fore her, leaving children. The family of Fites, mentioned 
as defendants, are the children of Elizabeth, and William 
and Maria Moore are the children of Lee. 

In this condition of the family the question is, Whether 
Abraham Scott, the surviving child, takes the whole, or 
whether the grandchildren, the children respectively of 
Elizabeth and Lee, take parts ? 

A consideration of the whole deed satisfies us, that the 
grandchildren may, according to the manifest intent, come 
ander the designation of children, and take shares. One 
provision of the deed is, in case the intended wife shall sur- 
vive, she shall have, with regard to a portion of the negroes, 
a power to dispose of the same to, and among her children 
and grandchildren, at will. Another provision is, in case 
the wife survives and dies without leaving child or grand- 
child, any disposition which she shall make of the property 
by will shall be good. 

In this last provision there is a necessary implication, 
‘that if she had, in that contingency, left a grandchild, it 
would take according to their understanding of the deed. 
Both show that grandchildren, as well as children, were in 
the minds of the parties, and regarded as proper objects to 
be provided for. 

*Another consideration may be added, arising out of the 
particular kind of deed before us. One of the principal 


objects of a marriage settlement, (it seems to be so of this) 
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is to provide for offspring ; all of whom must be equally 
the objects of bounty, as none can have forfeited it, or 
placed himself in a situation to dispense with it. There is 
the greater reason, therefore, for construing this class of 
deeds, in case of ambiguity,in such way as to accomplish 
equal justice amongst offsprsng, and satisfy natural affec- 
tions. 

The Court is of opinion, that the grandchildren are em- 
braced within the provision of the deed for children who 
shall survive; but as they come in upon the principle of 
representation, they must come in as classes, and take only 
the shares to which their parents would have been entitled, 
had they survived. 

Let a decree be drawn declaring these rights, and ap- 
pointing commissioners to make division accordingly. 

The costs must be paid by plaintiff from the estate. 





NotE.—When it appears from other parts of a will, that the testator 
understood the distinction between ‘‘ children *’ and issue more remote, 
grandchildren and great-grandchildren cannot be included in a devision 
directed to be made among children. Boylan v. Boylan, Phil. Eq. 160; 
Scott v. Moore, cited and distinguished in Carson v. Carson, Phil. Eq. 57. 


*THOMAS J. WILSON, Executor of A. J. STAFFORD, deceased, v. 
CORNELIA §. STAFFORD and others. 
(Winst. Eq. 103.) 

A widow’s dissent from her husband’s will, by which his estate was 
made a common fund for the support of herself and his children, until 
her death or marriage, when it was to be divided equally among his 
children, has the effect of making the personal property divisible 
among her and the children as if he had died intestate. 

The administrator of a child, who has died since the testator, is entitled 
to the share of the deceased child. 

If property be given by will to the testator’s widow for life, with re- 
mainder over, and the widow dissent from the will, the remainder 
immediately vests 1n possession. 

(Adams vy. Gillespie, 2 Jones’ Eq. 244, cited and approved.) 
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This cause was transferred to this Court for trial from the 
Court of Equity of Forsyth county. 

The bill was filed by the plaintiff as executor of A. J. 
Stafford; and prayed the advice of the Court as to the con- 
struction and execution of his will. 

The material parts of the will are: 

“3dly. It is my desire that all such personal property as 
may not be essentially necessary for the use of my family, 
be sold at public sale, and my lots in Winston, except the 
one whereon I now reside, if there can be anything like a 
fair price obtained ; if not, to be rented. The other lands, 
to-wit: the Britz place and the Wilson field, to be kept for 
the benefit of the family, if thought best. 

4thly. It is my will and desire that my family carriage, 
with the harness, be kept for the use of the family ; also 
two horses, farming tools, &c.; also my negroes, to either 
be hired out or worked on the plantation as thought best; 
*but if either of them should become insolvent, or unman- 
ageabie, then to be sold and the money put at interest for 
the benefit of my family. 

5thly. I wish all such property to be left with my family 
that they may think necessary to carry on the business, 
and nothing to be sold except such as may be of little use 
and the family make out without it. 

6thly. After this provision for my dear wife and family if 
she should think best and proper to marry again, then, and 
in that case, I desire that all my property, either real or 
personal, shall be sold or divided equally between my sur- 
viving children, to share and share alike. It is my wish 
that my children, that are too small to be put at some busi- 
ness, be left with my wife until they are old enough to. be 
put at business of some kind, and not to be permitted to 
grow up in idleness. 

Tthly. I desire, if my estate should appear sufficient, at 
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the age of twenty-one, my sons shall receive five hundred 
dollars, if they are steady, &c. 

8thly. It is my will and desire that as long as my beloved 
wife remains my widow, to be well provided for, and never 
to want any of the necessaries of life, if there is a sufficiency 
to make her and family comfortable, but not by any means 
to be extravagant. 

9thly. It is my will that my daughters receive, at their 
marriage or full age, the like sum of $500, &c. 

10thly. My desire is that at the marriage of my dear wife, 
or her death, that all of my money or property of every kind, 
be either sold or divided as may be agreed upon by my chil- 
dren, to share and share alike ; and if any of them should die 
leaving heirs, for them to receive the share or shares of their 
deceased parents. 

*The testator died in 1862, leaving his wife and eight 
children surviving him. Two of the children have since 
died under age, and without issue. The widow dissented 
from the will, and has had dower assigned her. The testa- 
tor’s personal property consisted of cash on hand, securities 
for money, seven negroes of unequal ages and’ values, and 
various other articles. 

The defendant, J. M. Staftord, is the administrator of one 
of the deceased children, and the defendant, Cornelia, is the 
administratrix of the other. 


Phillips, for the plaintiff. 
No counsel for the defendants in this Court. 


Batre, J. The main, if not the only difficulty in the 
will which is now presented to us for construction, has arisen 
from the dissent of the widow from it. The whole scope of 
the will prior to the tenth item, in providing for the testa- 
tor’s family, is manifestly framed upon the supposition of 
the continued existence of his wife, asa widow. He fore- 
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saw that her death or marriage would entirely derange his 
plans, and he therefore declares, in the tenth item, that should 
she die or marry, his desire was, that all of his money, and 
all of his property of every kind, should either be sold or 
divided, as might be agreed upon by his children, each 
taking an equa! share. 

There was another event which might happen, and which 
if it did occur, would as effectually break up his family ar- 
rangement, as either of the other two; but which he seems 
not to have anticipated, and therefore made no provision 
against it. This was the dissent of the widow, and her 
claiming her share of the property, as if he had died intes- 
tate. The effect of this upon the disposition *made for his 
children in the will, must, after the assignment of her dower, 
and the giving her an equal part with the children, of the 
personal estate, be the same as if she had died or married. 
The executors must, therefore proceed to dispose of the prop- 
erty as directed by the tenth clause of the will. The ad- 
ministrator and administratrix of the children who have 
died since the death of their father, will be entitled to their 
respective shares of the personal estate. The case of Adams 
v. Gillespie, 2 Jones’ Eq. 244, shows that where there is the 
legacy of a slave to a wife for life, with remainder, the dis- 
sent of the widow will hasten the vesting in possession, of 
the remainder. 

The plaintiff may have a decree in accordance with this 
opinion. 

Nore.—The decree declares that ‘‘upon the dissent of Cornelia 8. 
Stafford, the widow of the testator, the personal estate in the hands 
of the plaintiff as executor, became subject to distribution among the 
widow and next of kin of the testator, as if he had died intestate.’ 
And it is adjudged and decreed, that ‘‘ the plaintiff pay her one-ninth 
part of said estate, remaining aft>r paying the debts of the testator 


and the costs and charges of administration--‘o be held by her i1 her 
own right, and one other ninth pari to be held by her as administra- 
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trix,” &c. And the cause is retained with liberty to any of the parties 
to apply for further directions therein.—- Reporter. 


*JOHN M. HORAH, Administrator, with the will annexed, of GEO. 
HORAH vy. SOPHIA HORAH, WM. H. HORAH and others. 


(Winst. Eq. 107.) 


The personal representative has no right to ask the advice and direction 
of the Court in the settlement of the estate of the deceased, except 
as to matters in which he is interested as executor er administrator. 


A legatee for life or years is not bound to give a bond for the benefit of 
remaindermen, unless it is shown that there is danger of the property 
being wasted or eloigned. 


‘This cause was transferred to this Court for trial from the 
Court of Equity of Rowan county. 

The bill was filed by the administrator, with the will an- 
nexed, of George Horah against the testator’s widow, and 
his brothers and sisters and the children of deceased broth- 
ers and sisters. It sets out a clause of the testator’s will by 
which he gives his estate to his wife, the defendant, Sophia, 
for life, with remainder to the other defendants; and the 
same clause provides that the defendant, James, shall have 
a certain house and lot given to the defendant, Sophia, upon 
his, James, paying to her $4,000; and the bill states that 
controversies have arisen among the defendants concerning 
the right of the defendant, Sophia, to receive property given 
to her, without giving a bond with surety for the benefit of 
the remaindermen ; and also concerning the right of the 
heirs of James (who is dead) to have the lot on payment of 
the $4,000 ; and it is also a matter of controversy between 
the administrator of James and his heirs, which of them 
*must pay the money. The plaintiff asks the advice and 
direction of the Court concerning these several matters. 


W. H. Bailey, for the plaintiff. 
Blackmer, for the defendants. 
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Battie, J. This bill has been filed by the administra- 
tor, with the will annexed of the testator, against the de- 
visees and legatees, to obtain the advice and direction of 
the Court in relation to his duties in the settlement of the 
estate. 

It has been repeatedly declared by the Court that, upon 
such a bill, it will give no advice and direction upon any 
matter in which the executor is not interested as such. In 
the will now before us the whole estate of the testator is 
given to the widow for life, with certain limitations among 
the testator’s brothers and sisters. The only question asked 
by the administrator, with the will annexed, in which he 
is interested, is, whether the widow can be required to give 
a bond as a security for the personal estate, which she takes 
for life only ; and it is clearly settled that she cannot. See 
Williams on Executors, 1,198. Unless a case of danger can 
be shown, she can only be called upon to sign and deliver 
to the executrix an inventory of the articles, admitting their 
receipt, expressing that she is entitled to them for life, and 
that afterwards they belong to the remaindermen. The as- 
sent of the executor to the legacy for life will vest the inter- 
est in remaindermen; which they must take means to pro- 
tect, should they find that it is likely to be endangered by 
the act of the tenant for life. So, any questions which 
may arise between the remaindermen, as to their respect- 
ive rights in the property, must be settled in a suit among 
*themselves, as the executor will have no interest in it, and 
will not be allowed to meddle with it. 

A decree may be drawn in accordance with this opinion 
but the plaintiff must pay the costs, as there was no necessity 


for his bill. 
[*109] 





ee 








652 IN THE SUPREME COURT. 





Baker v. Evans.—W. Eq. 


ARCHIBALD BAKER v. MARY ANN EVANSs Executrix of THOS. 
N. McLEBAN. 
(Winst. Eq. 109.) 


The performance of a trust created by a conveyance of property to a 
trustee for the use of an insolvent person upon an inadequate consid— 
eration, or gratuitously, will be enforced against the trustee, at the 
suit of the cestui que trust. 


This cause was transferred to this Court for trial from the- 
Court of Equity for Cumberland county. 
The facts are stated in the opinion of the Court. 


Leitch, for the plaintiff. 
No counsel in this Court for the defendant. 


Manty, J. The facts as established by the pleadings and. 
proofs, are, that the land of complainant being sold under 
execution for debt, was purchased by Daniel McMillan for 
the small sum of $10. The purchaser was afterwards *in- 
duced, through the representations of neighbors, to compas- 
sionate the condition of complainant, and to convey the: 
land to Thomas N. McLeran for the consideration of $25 = 
the said McLeran agreeing to hold the land in trust for the: 
benefit of plaintiff. At the same time some other small 
effects were conveyed in augmentation ef the trust fund.. 

After the lapse of a few years, McLeran concluded, for- 
the more convenient management of the trust property, to- 
sell the land, and to hold the proceeds thereafter as.an 
interest bearing fund. He accordingly sold for $750, and. 
took the bond of the purchaser. 

It seems that at the time of the execution sale,and since, 
down to the time of the sale to McLeran, the complainant 
was indebted to a larger amount than he could pay- 

After the death of McLeran, the validity of the trust 


being denied by his executrix, complainant filed his bill. 
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setting forth the above facts, and praying for an account of 
the funds, and the paying the balance found to belong to 
the same into the hands of Geddie, as a trustee. 

The answer of the executrix, Mary Ann Evans, does not 
deny the above state of facts in any material particular; 
but makes the point, whether an arrangement, made as this 
was, for the case, favor and comfort of a debtor, is a trust 
which will be enforced in the Courts? 

Such is the case presented, and, upon proper considera- 
tion of it, we see no reason why the trust should not be 
enforced. No injustice has been done to creditors. A 
bona fide and indefeasible title was acquired by McMillan 
through his purchase, and it was entirely competent for 
him to do with it as he pleased—to keep it, or to convey 
it away—to convey it either with or without full conside- 
*ration, and either with or without conditions or trusts an- 
nexed thereto. When, therefore, McMillan responded to 
the call made on his pity, and assigned over the benefit of 
his purchase to Baker in such way as to secure it from 
seizure by his creditors, he conferred, it is true, a benefit 
upon the debtor, but did no wrong to the creditor, for it was 
not at his expense. The advantageous bargain which he 
assigned over, had not been acquired by any covinous or 
fraudulent contrivance or understanding between the debtor 
and purchaser. The sale was by execution, and the pur- 
chase was in good faith for the purchaser’s benefit. That 
he afterwards changed his mind, and made an almost 
gratuitous conveyance of it for the benefit of complainant, 
is no discredit, but is a transaction eminently fit to be en- 
forced. There is no rule of law or equity which forbids 
liberality among men, provided they are liberal with their 
own, and do no injustice to the rights of others. 

Whether the fund may not be reached by creditors upon 
proper proceedings, instituted for this purpose, we express 


no opinion, as such question is not now before us. 
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This Court is of opinion the plaintiff is entitled to an ac- 
count of the trust fund; to the end that it may be put into 
the hands of a proper trustee for plaintiff’s use. 

Let there be a decree for an account. 


Note.—In all cases where there is a transmutation of possession un- 
der a deed, and, by any means other than a declaration of an express 
trust in writing, the trust estate becomes disjoined from the legal es- 
tate, parol evidence of the acts, dealings and declarations of the par- 
ties becomes competent to ascertain the nature and limits of such 
trust; therefore, where A made a deed for land, without consideration, 
to his brother, B, and the latter, afterwards, under a parol agreement 
with A, bought the same land, when sold under executions against A, 
and both continued to live together upon such land for several years, 
and until their deaths: upon a controversy arising between their re- 
spective heirs, in regard to the title: held, that the facts in regard to 
the manner in which the money that was paid at the sheriff’s sale was 
raised, and the terms upon which A and B lived together upon the 
land,as well as the de: } .rat’o1s and admissions of B as to the rights of 
A in the land, were competent evidence to establish a trust in said 
land in favor of A. Ferguson v. Haas, 64 N, C. 772, which cites 
Baker y, Evans with approval. 


ACCOU NT. 
In taking an account under a decree, which directed that the mort- 
gaged property in possession of the mortgagee should be retained 
by him in satisfaction of the mortgage debt ata valuation to be 
fixed by the Clerk, the valuation must be made according to what 
the property would bring in specie. Bowers v. Strudwick, W. Eq. 
64. 612 


ACTION IN THE CASE. 
Where it had been made to appear by the plaintiff's testimony, 
that his horse had been injured on a railroad, by the running of a 
train against the animal, and it was left doubtful, from the de- 
fendant’s testimony, whether the brakes had been applied to the 
wheels of the train after the horse was seen on the track, it was 
held that the prima facie case of negligence, made by the act of 
1856, ch. 7, was not repelled. Clark v. Western North Carolina Rail- 
road Co, 1 W. 109, 109 


ADMINISTRATORS. 
SEE EXECUTORS AND ADMINISTRATORS. 


AGENCY. 
Authority from a husband to his wife, to sell a negotiable bond and 
deliver it to the purchaser, may be inferred from circumstances. 
Edwards v. Parks, W. Eq. 49. 598 


APPEAL. 

1. Where an appeal stood on the docket of the Superior Court for 
three terms, and at the fourth the appellee moved to dismiss it 
for some irregularity in the judgment of the county court, it was 
held that all such objections were considered as waived by the 
delay and acquiescence. Johnson v. Murchison, 1 W. &3 286 


2. Every court must enforce its own rules ; and, therefore, it is not 
a ground for dismissing an appeal from the Superior Court, that 
the county court failed to enforce a rule made by itself incident- 
ally in the progress of a cause. Ibid, 286 
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3. An administrator has aright to appeal from an order of the Coun- 
ty Court, affirming the year’s allowance made to the widow. 
Saunders v. Russell, 1 W. 97. 97 


4. Where, on a petition for the partition of slaves, the County Court 
ordered that partition should be made in certain proportions, and 
appointed commissioners to make it accordingly, and on an appeal 
to the Superior Court, the order was reversed and the division or- 
dered in different proportions, it was held that the Superior Court 
was not in possession of the whole case, by the appeal, and that a 
procendendo to the County Court was proper. Milsaps v. McLean, 
1 W. 80. 80 

5. Where the object of a writ of habeas corpus is to inquire whether 
there be probable cause for commitment, the decision on it is not 
the subject of review by writ of error or certiorari. Walton v. 
Gatlin, 1 W. 318, 310 

6. Where the question on a writ of habeas corpus is concerning the 
power of the committing magistrate or court, or the legality of 
the commitment, the weight of authority is in favor of the doc- 
trine, that the decision is the subject of review. J bid, 310 


2 


The decision on a writ of habeas corpus, to free a person from re— 
straint for any other cause than the commission of a criminal of- 
fence, is a judgment, and the subject of review by writ of error or 
certiorari. Ibid. 310 

The Supreme Court has the power to review the action of the 
Superior Courts, and of the Judges in vacation, upon questions of 
law in all cases under the 10th section of the habeas corpus Act- 
Ibid. 310 
9. A principal cause of challenge involves matter of law, and the 
decision upon it in the court below may be reviewed upon appeal, 


or~ 


in the Supreme Court. Blake v. Harris, 1 W. 277. 271 


% 


10. The Superior Court has no jurisdiction to decide whether a depo- 
sition be regularly taken, except on appeal from the Clerk’s decis- 
ion, in pursuance of sec. 63, ch. 31, Rev. Code, or when it is offered 
to be read in evidence on a trial ; therefore, an appeal under ch, 4, 
sec. 23, of Rev, Code, from the decision of a Judge on that ques- 
tion, does not lie to the Supreme Court, unless the record shows. 
that the Judge had acquired jurisdiction in one of these two ways. 
Hix v. Fisher, 2 W. 84. 474 


ARBITRATION AND AWARD. 
1. Parol evidence is admissible to show what matters are submitted 
to arbitration, and what matters are brought to the notice of arbi- 
trators. Walkerv. Walker, 1 W. 259 205 














INDEX. 


2. An award is avoided by a mistake in law by an arbitrator as to 


what is submitted to his decision. Jbid. 255 


ASSAULT AND BATTERY. 


1 


to 


AT 


1 








. A husband cannot be convicted of a battery on his wife unless he 
inflict a permanent injury, or uses such excessive violence or cru- 
elty as indicates malignity or vindictiveness ; and it makes no dif- 
ference that the husband and wife are living separate by agree- 
ment, State v Black, 1 W. 266. 262 

. It is not the belief, simply, of a man that he is about to be stricken, 
which will justify him in striking first, but his belief founded on 
reasonable grounds of apprehension. State v. Bryson, 2 W. 
86. 476 


. One who seeks a fight, or provokes another to strike him, cannot 
justify returning the blow onthe ground of self-defence. J bid. 476 


TACHMENT. 


A dies intestate, seized of land in fee simple in this State, which de- 


scends to her heir-at-law resident in another State. His creditors 
here sue out attachments, which are levied on the land, and final 
judgments are obtained therein and writs of Venditioni Exponas 
issued, The land is sold by B, the administrator of A, under an 
order of the County Court, for the payment of the debts of the 
intestate. After payment of them, the administrator is bound in 
equity to pay the residue to the creditors who attached the land, 
notwithstanding that the administrator has paid it by order of the 
non-resident debtor to another bona fide creditor. Sloan v. Men- 
denhall, W. Eq. 1. 553 


AWARD. 


See ARBITRATION AND AWARD. 


BAIL. 


. If a sheriff fail to take bail, the plaintiff need not file exceptions, 
nor give notice to fix him as bail. Adams v. Jones, 1 W. 199. 198 


2. A sheriff fails to take bail, when the paper returned by him, asa 


bail bond, is so defective and imperfect as to be adjudged not to 
be such, Jbid. 198 


BEQUEST. 


1. A testator in 1819, bequest'ied to his daughter a negro woman 
in the following words: “‘ to her and her heirs of her own body 


INDEX. 





3. 


forever, and if none to return ofter her death to the rest of my 
children equally.” The limitation over to the testator’s other 
children, is not too remote. Blake v. Page, 1 W. 255. 252 


. Atestator devised land and bequeathed personal estate to sun- 


dry persons. By a residuary clause he gives all the rest of his 
estate, real and personal, to his executors, in trust to sell and 
divide the proceeds among his wife and children. Then follows 
immediately this clause : ‘‘ I direct my executors to keep my es- 
tate together and not to hand over any of the devises or legacies, 
until my existing railroad contracts in T, and N. C. are completed.” 
The last clause has relation only to what is given in the residuary 
clause, ' Patton v. Patton, W. Eq. 20. 572 


. Testator by one clause in his will gives to his wife all his proper- 


ty of every species whatever, during her life. Another clause 
says that any children born during his marriage with his said wife 
shall be co-eqoal heirs with her. The testator dies without having 
had any children born during his marriage. Held, the wife takes 


an absolute estate in all his property. Turner v. Kittrell, W. Eq. 
39. 589 


. A testator gives to his wife real and personal property for life, 


and directs that at her death it should all, real and personal, be 
sold, and the money equally divided among his children; it was 
held, that by the direction to sell, the land is converted into per- 
sonalty. Ibid. 589 
One of the daughters of the testator died after the testator, in the 
lifetime of his widow, leaving a husband surviving. As her ad- 
ministrator, he is entitled to one-seventh of the money arising 
from the sale of the property given to the widow for life. Conly 
v. Kincaid, W. Eq. 44. 594 


. A bequest in these words (after a bequest to A. a daughter of 


Mary Pickett) ‘‘I give and bequeath to all the rest of my nieces, 
Mary Pickett’s children, that she now has or may hereafter have, 
Maria and Jim to share equally, the above negroes to remain in 
the hands, &c.” Mary Pickett having, at the time when the will 
was made, no other daughter than A. but two sons, is a gift to all 
the children of Mary Picket which she then had (except A.) or 
might at any time thereafter have, whether in the life time of the 
testatrix or after her death. Pickett v. Southerland, W. Eq. 
67. 615 


. Testator bequeaths slaves to A, Band C. He directs A, Band C 
to purchase a tract of land, on which the slaves are to live, and to 
cultivate it. The executors are directed to pay to A, &c., $509 for 
the purpose of stocking the land. This is a quasi emancipation, 








and is void, independently of the act of 1860, chap. 37. Miller v. 
London, W. Eq. 81. 628 
8. Testater gives to his wife all his slaves except those bequeathed 
as above stated, and concludes his provision for her by giving her 
all his “property and estate of every kind and description” 
‘“‘which is not herebefore, or hereafter excepted or disposed of.” 
This is a special residue, and the slaves intended to be given to A, 
&c,, and the legacies intended for their benefit belong to the next 
of kin of the testator, (his widow having died) after payment of 
his debts; for the payment of which they constitute the primary 
fund, Ibid. 628 
9. A bequest to grandchildren, or children and grandchildren, ‘eo 
nomine’ with a direction for equal division among them, is a gift 
to them per capita. Lane v. Lane, W. Eq. 84. 630 


10. The general rule is, that property given to legatees, who die in the 
lifetime of the testator, falls into the residue. Coley v. Ballance, 
W. Eq. 89. 634 

11. If property be given to A until B, an infant, arrives at the age of 
21, aud then to B, and B dies under the age of 21, in the lifetime 
of the the testator, A has an estate in it until B would have been 
21, if he had lived. Ibid, 634 

12. If property be given to two as joint tenants, and one die in the 
lifetime of the testator, by the operation of our act abolishing sur- 
vivorship, his share falls into the residue. Ibid. 634 


13. A bequest of “all my farming utensils of every description, that 
are not otherwise disposed of,” is a gift to the legatee of a wagon 
used on the farm, and of blacksmith’s tools used in doing the 
work necessary for the farm, and occasionally in doing work for 
the neighbors; there being in the will no other gift of them specifi- 
cally, and the will containing no residuary clause, nor any other 
clause which could pass them. Plott v. Moody, W. Eq. 91. 636 


14, A bequest of “all my present stock of hogs, or that I may have 
at the time of my death, together with their increase,” passes the 
testator’s interest in hogs in his possession at the time of his death, 
which belonged to the estate of his son, dead intestate and with- 
out issue, there being no administration on the son’s estate. Ibid. 


15. A widow’s dissent from her husband’s will by which his estate 
was made a common fund for the support of herself and his chil- 
dren, until her death or marriage, when it was to be divided 
equally among his children, has the effect of making the personal 
property divisible among her and the children as if he had died 
intestate. Wilson v. Stafford, W. Eq. 1(3. 646 
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16. The administrator of a child, who has died since the testator, is 
entitled to the share of the deceased child. J bid. 646 


17. If property be given by will to the testator’s widow, for life, with 
remainder over, and the widow dissent from the will, the remain- 
der immediately vests in posssession. Ibid. 646 


. These words in a will, ‘‘I give to my daughter Susannah, four 
slaves, named, &c., to her and her heirs—Provided, nevertheless, 
if the said Susannah die childless, then it is my desire that my son 
Aaron remove back to this country, and to have them, but not to 
take them to any other part of the country,” do not impart a con- 
dition that Aaron shall return to this country. Harris v. Hearne, 
2 W. 92. 481 


BILLS OF EXCHANGE AND PROMISORY NOTES. 


1. An endorsement of a negctiable bond by the payee, in this form, 
“Eli Olive for sixty days, 19th November, 1858,” imposes no lia- 
bility on the endurance after the expiration of the limited time. 
Johnson vy. Olive, 1 W. 215, 231 


2. A negotiable bond for a certain sum of money, payable to A, or 
order, with interest from a day preceding its date, is payable im- 
mediately, although it purports to be given for the price of bricks 
to be delivered at a subsequent day. Watson v. Bledsoe, 1 
W. 253. 249 


3. Payment of the money due on a bill of exchange, promisory note 
on bond, for the payment of money, negotiable as a bill, &c., by 
the person liable to pay, to him who has bona fide possession of 
the instrument, as a purchaser of it, though without indorse- 
ment, discharges the debt. Edwards v. Parks, W. Eq. 49. 598 


. Authority from the husband to his wife to sell a negotiable bond 
and deliver it to the purchaser, may be inferred from circum- 


stances, Ibid. 598 


BURDEN OF PROOF. 
SEE EVIDENCE. 


BURGLARY. 

1. A charge ina Bill of Indictment that the prisoner committed a 
burglary by feloniously breaking and entering into the dwelling 
house of the prosecutor with intent to steal his goods, is supported 
by proof that his intent was to rob the prosecutor, State v. Cody, 
1 W. 197. 197 
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2, Ifa man breaks and enters into a dwelling house by night with in- 
tent to commit a felony, the crime of burglary is consummated, 
though after entering the house he desists from an attempt to com— 
mit the felony, through fear, or because he is resisted. State v. Mc- 
Daniel, 1 W. 244. 245 


. The intent to commit a felony may appear from antecedent circum- 
stances, and if there be a forcible entry into the house in the night, 
the intent so appearing, it is burglary. Ibid. 245 


. It is not burglary to break and enter a smoke house thirty-five 
steps from a dwelling house which has no enclosure around it, State 
Jake, 2 W. 80. 471 


5. A log cabin belonging to the owners of a tobacco factory, in which 
the superintendent of the factory usually sleep, is a dwelling house, 
in which a burglary may be committed. Ibid. 471 


CARTWAY. 


1. Where the applicant for a cartway over the land of another has 
already one or more convenient rights of way over the land of 
another to the public road or other public place to which he seeks 
access, his application shall be rejeeted, and if an order for a cart- 
way has been previously obtained, the cartway will be discontinued 
on the petition of the owner of the land under the 38th sec. of the 
101 ch, of Rev. Code. Plimmons v. Frisby, 1 W. 201. 200 


2. If there be two private ways, though not cartways, leading from 
the land of a petitioner for a cartway, under ch, 101, sec. 37, of the 
Revised Code, to the public road to which he seeks access, and if 
the petitioner have also by a parol license, an unobstructed passage 
through the lands of a third person to the public road, the petitioner 
is not entitled to have a cartway laid off for him, unless it appear to 
the Court, trying the case, that notwithstanding such private ways 
and license, it is ‘‘necessary, reasonable and just’’ that the peti- 
tioner should have it. The inference from evidence tending to show 
that a way over and through a man’s land is a public road, may be 
rebutted by evidence of non-user for more than twenty years. Bur- 
guyn v. Lockhart, 1 W. 269. 264 


CERTIORARI. 


1, Where the object of a writ of habeas corpus, is to inquire whether 
there be probable cause for commitment, the decision on it is not 
the subject of review by writ of error or certiorari. Walton ¥, Gat- 
lin, 1 W. 318. 310 


2. Where the question on a writ of habeas corpus, is concerning the 


cc 





power of the commitment, the weight of authority is in favor of the 
doctrine that the decision is the subject of review. Ibid. 310 


3. The decision on a writ of habeas corpus to free a person from re- 
straint for any other cause than the commission of a criminal offence, 
is a judgment, and the subject of review by writ of error or certio- 
vari, Ibid. 310 

4. The Supreme Court has the power to review the action of the Su- 
perior Courts, and of the Judges in vacation, upon questions of law 
in all cases under the 10th section of the Habeas Corpus Act. Ibid. 


CLERK. 

A clerk can only be proceeded against on motion for a summary judg- 
ment for money that has remained in his hands for three years, 
where he has admitted money to be due in the manner prescribed by 
the 1st section of the 73d chapter of the Revised Code. Summey v. 
Johnston, 1 W. 98. 98 


€OMMISSIONERS FOR LOCATING A COUNTY SEAT. 


‘Where commissioners are appointed by an Act of Assembly to “ select 
and determine a site for the permanent seat of justice”’ in a county, 
‘and are directed, when they have selected a site, to give notice 
thereof to other commissioners appointed by the same Act, for the 
purpose of acquiring title to the site selected. The commissioners 
for location may make a conditional selection ; and if the condition 
be broken by the owner of the land selected as the site, the commis- 
sioners may make a new selection. Herbert v. Sanderson, 1 W. 

or 


282. 277 


CONDITION. 


These words in a will, ‘‘1 give to my daughter, Susarnah, four slaves, 
named, &c., to her and her heirs ; provided, nevertheless, if the said 
Susannah die childless, then it is my desire that my son, Aaron, re- 
move back to this country, and to have them, but not to take them 
to any other part of the country,” do not import a condition that 
Aaron shall return to this country. Harris vy. Hearne, 2 W. 92. 481 


CONFESSION, 


Where a person suspected of a murder was arrested and brought be- 
fore a jury of inquest as a witness, and subjected to a rigid examina- 
tion, it was held that this examination was not competent evidence 
against him on a trial for the offense. State v. Young, 1 W. 126, 126 





CONSCRIPTION. 








1. A person liable to military service, as a conscript, under the Act of 
Congress of April, 1862, and who, by virtue of the 9th section of the 
act, regularly procured a discharge by furnishing a proper substi- 
tute, cannot again be enrolled as a conscript under the act of Sep- 
tember, 1862. In the matter of Bryan, 1 W., 1. 1 


. Soldiers who had been ‘‘ placed in the military service of the Con- 
federate States in the field,” under the conscription act of April, 
1862, and Were so at the time of the passage of the exemption act of 
11th October, 1862, were held not to be entitled to exemption under 
that act. Jn the matter of Guyer, 1 W. 66. 66. 


But where a blacksmith, after being so enrolled, was at the time of 
the passage of the exemption act, not so placed in service in the 
field, but was detailed to work on a government contract, and did so 
work at his trade, at accustomed wages, not having received any 
hounty, pay, rations or clothing, up to that time, it was held that he 
was entitled to exemption. Ibid. 66. 

The conscription act requires that the trade on which the claim of 
a mechanic to exemption is based, shall be his regular occupation 
and employment,, and not that at which he may work occasionally 
and at odd times. Jn the matter of Grantham, 1 W. 73. 73 


. A school master whose occupation had been suspended for twelve 
or eighteen months, within the term required for his previous pur- 
suit of the business, is not entitled to an exemption under the 
of Congress, passed on the 11th of October, 1862, In the matter 
of Dollahite, 1 W. 74. 74 

6. A person who had been drafted, and who had put in a substitute 
that was accepted by the officer appointed to act on that business, 
was held not liable to be conscripted under the act of September, 
182, In the matter of Ritter, 1 W. 76. 76 

. The circular of the War Department, dated 20th October, 1861, 

allowing substitutes to be received after the companies were formed 

and actually in the service, applies, by a liberal construction, to 
companies while in the condition of being formed and organized 
or recruited, and when a substitute is received under the latter 
circumstances, several of the formalities for obtaining a discharge 

become immaterial. J bid. 76. 
The applicant held, by Judge Pearson in vacation, to be exempt 

from conscription, upon the ground that he was an overseer on a 
farm where twenty hands or more were worked. /n the matter of 
Huie, 1 W. 165. 165 

9. The applicant held, by Judge Pearson in vacation, to be exempt 
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from conscription upon the ground of having fairly and bona fide 
furnished a substitute under the act of Congress, passed for that 
purpose. In the matter of Boyden, 1 W. 175. 175 


10. The applicant held, by Judge Pearson in vacation, liable to mili- 
tary service under the conscription act by becoming a substitute, 
though he was previously exempt as a minister of the gospel. In 
the matter of Curtis, 1 W. 180. 180 


11, The applicant was held, by Judge Pearson in vacation, to be ex- 
empt from conscription upon the ground of his being a militia of- 
ficer, though he was such in the county of Yadkin, in which 
county the Governor of the State had ordered that the militia of- 
ticers should be arrested as conscripts. Jn the matter of Fisk, 1 W. 
186. 186 


12, The applicant was held, by Judge Pearson in vacation, to be ex- 
empt from conscription by having put in a substitute, though such 
substitute was under eighteen years of age, and had afterwards 
arrived at that age, as this transaction occurred before the passage 
of the conscription act calling into service persons between the 
ages of eighteen and thirty-five. In the matter of Prince,1 W- 
195. 195 

13. The acts of Congress of the 5th of January and 17th February, 
1864, concerning the conscription of the principals who had put 
substitutes into the military service of the government, are con- 
stitutitional and valid. Gatlin v. Walton, 1 W. 333. 325 


14. If acontract were made between the government and the con- 
script, by reason of the latter’s furnishing a substitute under the 
9th section of the act of the 16th of April, 1862, the government 
had a right to annul the contract by virtue of the power inherent 
in all governments, whose organic law does not expressly deny to 
them that power. Ibid. 325 

15. But i seems that no contract was made by the government with 


the conscript furnishing a substitute. J bid. 325 


16. A dentist is a physician, within the meaning of the act of Con- 
gress, and is exempt from conscription by reason thereof. In the 
matter of Hunter, 1 W. 447. 372 

17. A conscript who has furnished a substitute under the act of Con- 
gress, isexempt from military service. He is entitled to be dis- 
charged under habeas corpus, although after furnishing a substi- 
tute, he haz been forced to serve sixteen months in the army, and 
is absent from his command without leave when he sues cu‘ the 


writ, Inthe matter of Wyrick, I W. 450. 375 


18, A was elected and qualified as constable in March, 18(3, In April, 
1863, he was conscripted, and on May 5th, 1863, was sent to the 
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army, where he served six weeks, receiving bounty. Held, that 
he was exempted, a State officer, under act of Congress of May 1, 
1868, enacted while he was in the service. In the matter of Brad- 
shaw, 1 W. 454. 379 
19. A soldier in the army, who becomes a mail cuntractor, is as such 
exempted from further military service, and should be discharged 
under habeas corpus. In the matter of Sowers, 1 W. 459. 384 
20. An officer, in the army, who has been reduced to ranks, and 
thereupon appointed County Commissioner, is exempt from mili- 
tary service, and must be discharged from custody as a conscript. 
The validity of his appointment, on the ground of infancy, can 
only be impeached, by a quo warranto, or other proceedings, in 
which the matter can be put directly at issue, and the office ad- 
judged forfeited or vacated. It cannot be impeached collaterally. 
In the matter of Russell, 1 W. 463. 388 
21. One, who is a local preacher of the Methodist Episcopal Church 
South, regularly officiating as such, without salary, but who sup- 
ports himself by keeping a hotel, is exempt from conscription un- 
der Act of Congress of February 27, 1867, as a “ minister of re- 
ligion.” In the matter of Ounningim, 1 W. 467. 392 


22. A substitute never liable to conscription, being over fifty years 
of age, is not discharged from military service by the conscription 
of his principal under the act of Congress, of 4th January, 1864. 
McDaniel v. Trull, 2 W. 1. 399 

23. A man between 45 and 50 years old, enrolled as a conscript, un- 
der the act of Congress of 17th February, 1864, is entitled to a 
discharge when he becomes 50 years of age. Kesler v. Brawley, 
2 W. 4. 402 

24. The Congress of the Confederate States have no power to con- 
scribe an officer of the State; and a policeman of an incorporated 
town is such a State officer as is exempt from conscripton. John- 
son Vv. Mallett, 2 W. 13. 410 

25. The constitution and laws of the State determine conclusively 
and exclusively what officers are necessary for the administration 
of its government. Ibid. 410 

26. The certificate of the Governor of a State, is not necessary to en- 
title a State officer to exemption from conscription. J bid. 410 


27. A man who has been enrolled as a conscript, becomes thereby a 
soldier in the army of the Confederate States, and his appoint- 
ment afterwards to an office under the State government, does not 
entitle him to exemption from military service. Smith v. Prior. 2 
W, 19. 417 
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28. The Governor’s certificate has no effect in such a case, for the 
person is not an officer, his appointment being void. Ibid, 417 


29. One who, as an agriculturist, is exempt from military service in 
the field, is yet in the service of the Confederate States, by force 
of the act of Congress of 17th February, 1864, sec. 10, clause 4, 
paragraphs 1, 2 and 3, and, therefore, is not hable to service in the 
Home Guard of the State. Woed v. Bradshaw, 2 W. 22. 419 


30. Application for exemption from military service in the field, on 
account of being the owner and manager, or overseer of 15 able 
bodied slaves, must have been made in a reasonable time after the 
ist of January, 1864; and it was held that an application in the 
month of November of that year was too late. White v. Mallett, 2 

31. A person enrolled in March, 1864, under the act of 17th Febru- 
ary, of that year, who was under 45 at the time of enrollment, was 
held bound to serve in the regular army during the war. Haswell 
v. Mallett, 2 W. 36. 432 

32, A written payer, signed by the enrolling officer, which is in its 
terms an exemption, is but a furlough or detail, if the officer had 
no right to grant an exemption. I bid. 432 


33, Free negroes are compelled to render the services required of 
them by the act of Congress of 17th February, 1864. Congress has 
the power to assign conscripts to any branch of the service. If a 
free negro sells hisservices for a valuable consideration, by deed, 
for ninety-nine year, he does not thereby cease to be a free man. 
Casey v. Robards, 2 W. 38. 434 

34, The appointment to an office under the State government, of a 
citizen of the State, who is in the military service of the Confed- 
erate States, is void, unless, perhaps, the office be one recognized 
by the constitution of the State as essential to its government- 
Bridgman v. Mallett, 2 W. 112. 500 


35. One who has been enrolled as aconsciipt is not exempt from 
military service under the act of 17th February, 1864, by becoming 
the driver of a mail coach. Johnson v. Mallett, 2 W. 125. 511 


36. A contractor to carry the mail is a civil officer of the Confederate 
government, and is, therefore, exempt from service in the Home 
Guard by the act of the General Assembly, passed at the session of 
July, 1863, chapter 10. Bringle v. Bradshaw, 2 W. 129. 514 


37. A man who was between the ages of 18 and 45, at the date of the 
passage of the act of 17th February, 1864, and arrives at the age of 
45 before he is enrolled, is exempt from the regular service for the 
war, but is liable to serve as a junior reserve. Goodson v. Cald- 
well, 2 W. 135. 519 
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38. A man between the ages of 17 and 50 is exempt from conscrip- 
tion under the act of Congress of 17th of February, 1864, by be- 
coming the employee of the editor of a newspaper, at any time 
before enrolment. Upchurch v. Scott, 2 W. 137. 520 

CONSIDERATION, 

1, Where a witness, who had an interest in a cause, gives or accepts 
a release in order to extinguish his interest, which expresses to be 
given in consideration of a sum of money named therein, it is 
competent for the other party to ask him whether there was in 
fact any consideration. Johnson v. Murchison, 1 W. 292. 286 

. A deed absolute on its face which is intended to operate asa 
mortgage, is void in law. If any part of the consideration of a 
deed be feigned or fraudulent as to creditors, the whole deed is 
void as tothem. A and B were partners in trade in 1851 and 1852; 
an account is taken in 1857, by which a balance is ascertained to 
be to B. In 1855 A conveys his property to C without a valuable 
consideration, the conveyance is void as to B, for he was a creditor 
of A from 1852. Ibid. 286 


3. A deed made with the intent to convey property in discharge of 
a supposed debt, which in law is not a debt, is void against creditors, 
although the alienor thought he owed the debt, and made the con- 
veyance in discharge of his supposed legal obligation. Jbid. 286 


CONSTABLE. 

1. Where the record of the county court showed that A was appoint- 
ed a constable for one year, and it was proved that he acted as such 
during the year, although the condition of the bond did not ex- 
press the time for which he was appointed, and although the ap- 
pointment was not made at the term prescribed by law for such 
appointments, yet it was held that he and his sureties were liable 
for a breach of the bond occuring within the year. Shtpman v. 
McMinn, 1 W. 122. 122 

. The provision of 8rd section of the 78th chapter Revised Code, 
giving the whole amount of debt as damages for the failure of an 
officer to collect a claim put into his hands for collection, when the 
debtor is solvent, only applies to claims within the jurisdiction of 
a justice of the peace, and does not apply in cases of non-collec- 
tion of process issuing from Court. McLaurin v. Buchanan, | 
W. 91 91 


CONSTITUTION. 


1. Clause 19, section 86, schedule B, of the act of the General As- 
sembly of 1862-2, imposing a tax of all the net profits above 7 
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per cent. on the cost of production on every person or copuration 
manufacturing cotton or woolen cloth, &c., is constitutional. 
Murchison v. McNeill, 1 W. 220. 217 


2. The Act of Congress of 5th of January and 17th of February, 
1864, concerning conscription, are constitutional and valid. Gat- 
lin v. Walton, 1 W. 333. 325 


3. If a contract were made between the government and the con- 
script, by the latter furnishing a substitute, under the 9th section 
of the Act of 16th of April, 1862, the government has a right to 
annul the contrect by virtue of the power inherent in all govern- 
ments, whose organfc law does not expressly deny to them that 
power. The constitution does not forbid it. Ibid. 325 





CONTRACT. 


1. Where the proprietors of a school, on being applied to by a father 
to receive his sons as scholars, inform him of their willingness to 
receive them, and send him a statement of their terms, one of 
which is, ‘‘ when a place is engaged, the session’s charge is con- 
sidered due, unless the boy be prevented from coming by act of 
God,” and the father by letter expressed his acceptance of the 
terms, though he does not send his son to the school, he is liable 
for a session's board and tuition, the proprietors proved their abil- 
ity and willingness to comply with the contact on their part. 
Bingham v. Richardson, 1 W. 217 215 

. If there be only one event on which money is to become payable, 
and there is no adequate means of ascertaining the precise damage 
that may result to the plaintiff from the breach of the contract, it 
is competent for the parties to fix a given amount of compensa- 
tion, in order to avoid the difficulty. Bingham v. Richardson, 1 
W., 217. 215 

. Contracts by the husband with the wife, fora valuable conside- 
ration, will be enforced against his representatives. Smith 
v. Smith, W. Eq. 30. 581 

. If acontract were made between the government and the con 
script, by the latter furnishing a substitute under the 9th section 
of the Act of 16th of April, 1862, the government has a right to 
annul the contract, by virtue of the power inherent in all govern 
ments, whose organic law does not expressly deny to them that 
power. Gatlin v. Walton, 1 W. 333. 325 

5. But it seems no contract was made by the government with the 
conscript furnishing a substitute. Jbid. 525 
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CORPORATION. 
The treasurer of the trustees of Davidson College is not a corpora- 
tion sole ; ona bond, therefore, payable to one as such, and his 
successors, a suit cannot be sustained in the name of a successor. 
McDowell v. Hemphill, 1 W. 96. 96 












COUNTY SEAT—COMMISSIONERS FOR LOCATING. 


1. Where commissioners are appointed by an act of Assembly to 
‘*select and determine a site for the permanent seat of justice,” 
in a county, and are directed, when they shall have selected a site, 
to give notice thereof to other commissioners appointed by the 







same act, for the purpofe of acquiring title to the site selected, the 
commissioners for location may make a conditional selection, and 
if the condition be broken by the owner of the land selected for 
the site, the commiss‘oners may make a new selection. Herbes? 


ore 


Sanderson, 282, 1 W. 277 









COVENANT. 
Testator gave to his wife a tract of land for her life, and after dis- 
posing of several other articles of property and sums of money, 
says: * All my property that is no/ named, both real and persortal, 
is to be sold and after ; aying all my just debts, to be equally divi- 
ded between my lawful heirs in such a way as to make them all 
equal.” The reversion in the land devised to the wife for life falls 
in the residue, and must be sold for an equal divison, No action 
can be sustained on a covenant made by one of the heirs, who had 












received more than his share, to secure excess so received by him, 





until the reversion has been sold, Cline v. Latimore, 1 W. 207. 206 







CREDITOR. 
A died intestate seized of land in fee in this State, which descended 
to her heir at law, who resided in another State. His creditors 
here sued out attatchments, which were levied on the land, aud 







final judgment, were obtained therein, and writs of vend, expo. 
issued. The land was sold by the administrator of A under an 
order of the county court for the payment of the debts of the in 

testate; i was held that after the payment of such debts, the ad- 
ministrator was bound, in equity, to pay the residue to the 
creditors of the heir whoattache 1 the land, notwithstanding that 
he had paid it, by order of the heir, to anoth>r of his Lona fide 
creditors. Slom v. Mendenha'l. W. Eq. 1. 553 
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DAMAGES. 

1. The provision in the 3rdsection of the 78th chapter of the Revised 
Code, giving the whole amount of the debt as namages for the 
failure of a sheriff or constable to collect a claim put into his hands 
for collection, when the debtor is solvent, applies only to claims 
within the jurisdiction of a justice of the peace, and does not ap- 
ply to cases of the non-collection of an execution issuing from 
court. McLaurin v. Buchanan, 1 W. 91. 91 


. If there be only one event on which money is to become payable, 
and there is no adequate means of ascertaining the precise damage 
that may result to the plaintiff from the breach of the contract, it 
is competent for the parties to fix upona given amount of com- 
pensation, in order to avoid the difficulty. Bingham v. Richard- 
son, 1 W. 217. 205 


DEED. 
1- Where a father, by a deed, gave to his daughter a tract of land, 
and provided that ‘‘ if the said daughter should die and leave an 


heir or heirs of her body, in that case, said heirs being her chil- 
dren or child, is to have, occupy and possess all the property herein 
» given, to them and their heirs forever,” it was held that the children 
of the daughter took as purchasers, and that the rule in Shelly's 
case did not apply, Wéilliams v. Beasley, 1 W. 102. 102 


2, Whether the rule in Shelly's case would apply where the limitation 
is to A for life, remainder to the heirs of her body and their heirs, 
quere? Ibid. 102 

3. Where it is established that the deed, offered by one of the parties 
in ejectment, claiming under the same person with the other, is 
void, he is not estopped from denying the title of the other party. 
McDougall v. McLean, 1 W. 120. 120 

4, A deed absolute on its face, which is intended to operate asa 
mortgage, is void inlaw, as against creditors, Johnson v. Murchi- 
son, 1 W, 292. 286 

5. If any part of the consideration of a deed be feigned or fraudu- 
lent as to the creditors, the whole deed is void as tothem. J bid. 


;. A and B were partners in trade in 1851 and 1852; an account is 
taken in 1857, by which a balance is ascertained to be due to B. 
In 1855, A conveys his property to C, without a valuable consider- 
ation, the conveyance is void as to B, for he was a ereditor of A 
from 1852. J bid. 286 

. A deed made with the intent to convey property in discharge of 
a supposed debt, which in law is not a debt, is void against credit- 
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ors, although the ali2nor thought he owed the debt, and made the 
convey in discharge of his supposed legal obligation. Ibid. 286 


. A conveyance of property, absolute on its face, and declared to be 
made in payment of a debt, isa mortgage, if the supposed debt 
be merely an obligation on the part of the vendor to indemnify the 
vendee against an event, which has not happened, and may never 
happen, Jbid. 286 

. Where a deed recites that it is made in consideration of good will 
and affection to A, the wife of B, and the children of A and B, 
namely, C, D, &c., and such as they may have hereafter, and prop— 
erty is conveyed by it to B in trust ‘for the children aforesaid, and 
such as may be born and begotten by the said B hereafter.’’ The 
trust is for the children of A and B, and the children of B by am 
after taken wite, have no interest in the trust property. Carson v. 
Carson, W. Eq. 24. 57 

. B having power by the deed to him to advance the children of him— 
self and A by conveying to them or any of them, a portion of the 
trust property, on the 6th January, 1850, conveys to his son John, a 
child of himself and A, a part of the trust property by way of ad— 
vancement, as the deed declares, and on the same day, John re— 
conveys to B the same property in consideration of the natural love 
and affection he bears his half brother and sister, the children of his 
father by an after taken wife, in trust for his half brother and sister, 
with power to B to convey the property to the ces/ue que trust by 
deed or will, and B by his will does devise and bequeath the prop- 
erty tu his said two children, his will is inoperative, and the children 
by the last marriage take nothing under the deed from John. 
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DEPOSITION. 

The Superior Court has no jurisdiction tu decide whether a deposition 
has been regularly taken, except an appeal from the Clerk’s decis- 
ion in pursuance of the Revised Code, chap. 31, sec. 63, or when it is 
offered to be read in evidence on the trial; thereupon an appeal 
under the Revised Code, chap. 4, sec. 23, from the decision of the 
Judge on that question, does «ot lie to the Supreme Court, unless 
the record shows that the Judge had acquired jurisdiction in one of 
these two ways. Hix y. Fisher, 2 W. 84. 174 


DESERTER. 
1, An admission by a defendant, indicted under the act of 1863, for 
“ aiding, assisting, harboring and maintaining,’’ a deserter—that the 
person so aided, &c., belonged to Capt. Galloway’s company in the 





army—that he had been at defendant’s house two or three weeks, 
and defendant believed he was absent from the army without leave, 
in the absence of all other proof, is not competent evidence that the 
person aided, &c., isa soldier in the army of the Confederate States, 
or that he is a deserter. State v. Lewis, 1 W. 307. 300 


2. Whether an indictment under that act must not aver that the per- 
son aided, &c., is a soldier in the army of the Confederate States, as 
well as that he isa deserter. Quere? Ibid. 300 


DEVISE. 

1. Testator gave to his wife a tract of land for her life, and after dis- 
posing of several other articles of property and sums of money, 
says: ‘‘All my property that is not named, both real and personal, 
is to be sold, and after paying all my just debts to be equally divi- 
ded between my lawful heirs in such a way as to make them all 
equal.”” The reversion in the land devised to the wife for life falls 
into the residue and must be sold for an equal division. Cline v. 
Latimore, 1 W. 207. , 206 

2 No action can be sustained on a covenant made by one of the 
heirs whe had received more than his share, to secure the excess 
so received by him, until the reversion has been sold. Jbid. 206 

3. A devise of a tract of land to the son of the testator, “if he be 
living and returns to the county of Orange,” is a gift of the land 
on condition that the son returns to Orange as his domicil, espe- 

cially when other provisions of the will seem to show the testator’s 
expectation and desire that the son should reside there after testa- 
tor’s decrease. Reeves v. Craig, 1 W. 209. 208 

4. Whenever a testator shows an intention to dispose of all his prop- 
erty, and uses words sufficient for that purpose, any estates, to 
which he is entitled in reversion, will pass. Page v. Atkins, 1 W. 
2735, 268 

. Testator gave a tract of land to his wife for life, and after several 
bequests of money and specific legacies, says, ‘* my desire is that 
all the property, that I have not willed away, shall be sold after 
my death and equally divided between my six children,” &c.: 
Hild, that the reversion in the land after the end of the widow's 
estate for life passes by the residuary clause. Until the sale, the 
reversion descends to the heirs at law, and th’s, whether the sale 
is to be male by the heirs or by the executor. Jbid. 268 


}. A devise ‘‘to Alexander Riley for him and his mother, and the 
rest of the children to live on until the youngest b>comes of age,” 
is a gift of the fee simple to A. R. Riley v. Buchanan, 2 W. 
$». 279 
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7. A testator devised land and bequeathed personal estate to sundry 
persons. By a residuary clause he gives all the rest of his estate 
real and personal to his executors, in trust to sell and divide the 
proceeds among his wife and children. Then follows immediate- 
ly this clause: ‘I direct my executors to keep my estate together, 
and not to hand over any of the devises or legacies, until my exist- 
ing contracts in Tennessee and North Carolina are completed.’’ 
Held, the last clause has relation only to what is given by the re- 


reo 


siduary clause. Patton v. Pation, Winst. Eq. 20. ote 










8. Testator, by one clause in his will, gives to his wife all his prop- 
erty of every species whatever, during her life. Another clause 
says, that any children, born during his marriage with his said 
wife, shall be co-equalled heirs with her. The testator dies with- 
out having had any children born during his marriage. Held, the 
wife takes an absolute estate in all his property. Turner v. Kil- 
trell, W. Fq. 39. 589 

9. A testator gives to his wife real and personal property for life, 
and directs that at her death it should all, real and personal, be 
sold, and the money equally divided among his children. Held, 
that by the direction to sell, the land is converted into personaity. 
Conly v. Kincaid, W. Eq. 44. 594 

10. One of the daughters of the testator died after the testator, in the 
lifetime of his widow, leaving a husband surviving. Held, that as 
her administrator, he is entitled to one-seventh of the money 
arising from the sale of the property given to the widow for life. 

I bid. 594 
























DISTILLING, 
1. A person who leases his house and still, knowing that the lessee 
takes them for the purpose of distilling spirits from corn, which 
p'rpose is accomplished by the lessee, is not guilty of a violation 

of the act forbidding the distillation of spirits from corn, if he has 

no interest in the liquor distilled. Statev. Summey,2 W.108, 496 

2. Liquor obtained by running the becr once through the still, is 
‘spirituous liquor” within the meaning of the act. J lid. 496 














DISTRIBUTION, 
No person can take distributive share of an intestate’s personal estate 
with his next of kin by force of the act of 1362, chap. 49, but one 
who by representing an ancestor, can put himself i1 the sime de- 
gree of kindred to the intestate, as his next of kir, Caduel v. 
Cowan, W. Eq. 94. 639 
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DOWER. 

1, Where real estate of inheritance for purchased by partners for 
partnership purposes, and is so used, the widow of one of the part- 
ners ying is entitled to dower in such real estate. Patton v. Pat- 
ton, W. Eq. 20. 572 

. The widow of a deceased vendee of land who has paid the pur- 
chase money, may by a bill against the heirs of her late husband 
and the heirs of the vendor, compel a conveyance of the land by 
the heirs of the vendor to the heirs of the vendee, and an assign- 
ment of dower to herself. Smith v. Smith, W. Eq. 30. 581 


XHJECTMENT. 

1. A judgement, that the defendant recover his costs from the lessor 
of the plaintiff, in an action of Ejectment, where the plaintiff 
failed in the suit, and an execution of fieri facias issued thereon, 
were held to be proper. Dve on demise of Blount v. Wright, 1 W. 
89. 89 

‘2. Where A agreed to let B put a saw-mill and houses and fixtures 
on his land for the purpose of carrying on the business of sawing 
lumber as lony as B wished, it was held, that B had a life interest 
in the land necessary to the business, determinable sooner at B’s 
option, and that this interest and the mills, &c., erected according 
to the privileg’, were not liable to be sold by a constable by a vir- 
tue of an execution under a justice’s judgment without an order 
from Court. J/eld also, that ejectment would lie to recover such 
an interest. Doe on the demise Stancel v. Calvert, 1 W. 104. 104 

3. In ejectment, a landlord who is permitted to defend the suit in 
the place of his tenant, is confined to the same defense as his ten- 
ant wonld have been confined to, Doe on demise of Sinclair v. 
Worthy, 1 W. 114. 114 

4. Inanaction of ejectment against the debtor by a purchaser at 
sheriff's sale, the defendant needs only a judgment, execution and 
sheriff’s deed. J bid. 114 

5. There is no principle of law or practice of the courts by which, 
after a olaintiff, in ejectment, has obtained a judgment against the 


tenant in possession. upon whom a declaration has been served, 
he can be deprived of the fruits of his judgment by an order to 
stay the writ of possession on the suggestion that the title was in 


some other person. Ibid. 114 
6. Where it is established that the deed offered by one of the parties 
in ejectment claiming under the same person as the other is void,he 
is not estopped from denying the title of the other party. Mr- 
Dougald v. McLean, 1 W 120. 120 
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ELECTION, 
Where one, by will, gave all his slaves, equally to be divided among 


EQUITY OF REDEMPTION, 
1. 


os 


oy ] 


ESTOPPEL. 
1. 


~~. 
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his four children, and afterwards, by deed of gift, gave two of them, 
by name, to one of his children, there is no rule of law preventing 
the donee of the two from coming in for an equal share of the resi- 
due. Millsaps v. McLean, 1 W. 80. 80 


The interest of a purchaser of land when the purchase money is not 
paid, and the title is retained as a security for its payment, is con- 
sidered and treated as an equity of redemption, Shoffner v. Fogle— 
man, W. Eq. 12. 564 
The purchaser of an equity of redemption at Sheriff’s sale, has a 
right to call for the legal estate upon discharging such part of the 
mortgage debt as remains unpaid. Jbid, 564 


. In sales of land under execution, there is a distinction between the 


cases in which the defendant has an interest subject to execution, 
and cases where he has not such interest. In the first mentioned 
cases, the purchaser becomes the owner of the defendant’s interest— 
if it be an equity, upon discharging the incumbrances on it, he has a 
right to call for the legal estate. Iu the last mentioned cases, the 
purchaser only succeeds to the equity of the debtor, to the extent of 
holding it as a security for the money paid, Ibid. 64 
An equity of redemption cannot be sold uuder an execution for the 
mortgage debt. Ibid. 564 

Where land is sold, and the purchaser gives a bond with a security 
for the payment of the purchase money, avd the title is retained as a 
further security for its payment, the surety for the original purchase 
money has the first equity to be indemnified, and his claim is prefevr- 
red to that of a purchaser of an equity of redemption at Sheriff's 
sale, or of any incumbrancer, who comes in by assignment, or other- 
Wise ; and the question of notice has no relation to such cases, be- 
cause neither party has the legal estate. Jd. 564 


Where it is established that the deed, offered by one of the parties 
in ejectment, claiming under the same person with the other, is void, 
he is not estopped from denying the title of the other party. Estop- 
pels must be mutual, MeDougald vy. McLean, 1 W. 120. 120 
One who has made a gift of slaves, void by the act of 1806, (Rev. 
Code, ch. 50, sec. 12) cannot be estopped to assert his title by any 
act in pais. Nor is he estopped by the record of a partition of the 
slaves by a suit, some of the parties to which, being infants, and his 
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wards, sue by him as their guardian. Branch v. Goddin, 2 W. 
105. 493 
3. It seems that the defendant would be estopped by the recital that, 
**upon application to the Judge, he had ordered that the prisoners 
be allowed bail in the sum of $2,000 each, and had authorized the 
two Justices to take the recognizance.*’ State v. Edney, 2 W.71. 463 


EVIDENCE. 

1. A person, whose Jand has been sold at sheriff's sale, is a compe- 
tent witness in an action of ejectment against the purchaser at 
such sale to show that his own title was defective. McDougald v. 
McLean, 1 W. 120. 120 

2. Any person who had an opportunity of knowing and observing a 
party, whose sanity is impeached, may give his opinion of such 
person's capacity, though he may not be an attesting witness. 
I bid. 120 

3. Where a person suspected of murder was arrested as a witness, 
and brought before a jury of inquest and subjected to a rigid ex- 
amination, it was held that the examination was not competent evi- 


dence against him when he was afterwards put upon his trial for 
the offence. State v. Youug, 1 W. 126. 126 
4, It is erroneous for the court, in the trial of a capital case, to order 
that an affidavit made by the prisoner for the coatinuance of his 
cause, shall be 1ead as evidence for the affiant, with leave to the 
State to offer testimony in contradiction, he, the prisoner, objecting 
and insisting on a continuance. Sfate v. Twiggs, 1 W. 142. 142 


5. Where a defendant, in a criminal prosecution, offered in defence 
proof of the character which he sustained at the time of the al- 
leged offence it was held to be error to permit evidence to be given 
by the State of his character at a subsequent time. State v. John- 
son, 1 W. 151. 151 

6. In an action by a passenger on a railroad against the company, to 
recover damages for the loss of his trunk, the plaintiff is nota 
competent witness to prove the loss of his trunk, or its contents, 
though he offer to swear that he has no means of proving those 
facts, or either of them, except by his own oath. Smith v. N. C. 
Railroad Co., 1 W. 203. 202 

7. Personal chattels proved to have been taken, found in a house oc- 
cupied exclusively by the defendant and his wife, is in effect found 
in the possession of the defendant, and such possession is evidence 


tending to prove the defendant's guilt. State v. Jonnson, 1 W. 
238. 235 
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8. Where a witness, who had an interest in a cause, gives or accepts 
a release in order to extinguish his interest, which release is ex- 
pressed to be given in consideration of asum of money named 
therein, it is competent for the other party to ask him whether 
there was in fact any consideration paid and received. Johnson 
v. Murchison, 1 W, 292. 286 

9. An admission by the defendant, indicted under the act of 1863, 
for ‘‘aiding, assisting, harboring and maintaining ” a deserter, that 
the person so aided, &c., belonged to Captain G.’s company in the 
army, that he had been at the defendant’s house two or three 
weeks, and defendant believed he was absent from the army with- 
out leave, is not, in the absence of all other proof, competent evi- 
dence that that the person aided, &c., is a soldier in the Confede- 
rate army, or that he isadeserter. Stats v. Lewis, 1. W. 307. 300 

10. Parol evidence is admissible to show what matters are submitted 

to arbitration, and what matters are brought to the notice of the 
arbitrators. Walker v. Walker, 1 W. 259. 255 
11, When a question arises on a jury trial concerning the competency 
of a witness, and the parties disagree about the facts on which the 
witness’ competency depends, and the Judge decides that the wit- 
ness is competent, but does not state the facts which in his opinion 
the evidence proves, this Court cannot revise his decision. In 
such case the prisoner is entitled toa venire de novo. State v. 
Norton, 1 W. 303. 296 
12. The inference from evidence, tending to show that a way over 
and through a man’s land is a public road, may be rebutted by evi- 
dence of non user for more than twenty years. Burgwyn v. Lock- 
hart, 1 W. 269. 264 
13. When it is proved that one has killed intentionally, with a deadly 
weapon, the burden of showing justification, excuse or mitigation 

is on him, and the jury must be satisfied, by the testimony, that 
the matter offered in mitigation is true. The doctrine of reasona- 
ble doubt does not apply. Svfate v. Ellick, 2 W. 56. 450 

14. The declarations and admissions of a party to a suit, civil or 
criminal, pertinent to the issue, may be given in evidence against 
him by the other party. State v. Bryson, 2 W. 86. 476 

15. The Superior Court has no juristion to decide whether a deposi- 
tion be regularly taken, except on appeal from the Clerk's decision, 
in pursuance of sec, 68, ch, 31, Rev. Code, or when it is offered to 

be read in evidence on a trial; therefore, an appeal under ch. 4, 

sec, 23, of Rev. Code, from the decision of a Judge on that ques- 

tion, does not lie to the Supreme Court, unless the record shows 
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that the Judge had acquired jurisdiction in one of these two ways. 
Hix v. Fisher, 2 W. 84. 474 


EXECUTION, 
1. A writ of fi. fa. cannot continue by a relation a lien on property 


» 
oe 


3. 


A. 


». 


created by a previous writ, unless it purports on its face to be an 
alias. McIver v. Ritter, W. Eq., 56. 605 
The purchaser of an equity of redemption at sheriff's sale, has a 
right to call for the legal estate upon discharging such part of the 
mortgage debt as remains unpaid, Shoffner v. Fogleman, W Eq. 
12. 564 
In sales of land under execution, there is a distinction between 
the cases in which the defendant has an interest subject to execu- 
tion, and the cases in which his interest is not so subject. In the 
first mentioned cases, the purchaser becomes the owner of the de- 
fendant’s interest, and if it be an equity, upon discharging the in- 
cumbrances on it, he has a right to call for the legal estate. In 
the last mentioned cases, the purchaser only succeeds to the equity 
of the debtor, to the extent of holding it as a security for the 


money paid, Jbid. 564 


An equity of redemption cannot be sold under an execution for 
the mortgage debt. J bid. 564 
A judgment, that the defendant recover his costs from the lessor of 
the plaintiff, in an action of ejectment, where the plaintiff failed in 
the suit, an execution of fieri facias issued thereon, were held to be 
proper. Blount v Wright, 1 W. 89. 89 


6. If an article of property laid off to a housekeeper by freeholders be 


~ 
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exchanged for another article, the article received in exchange is not 
exempt from execution. It seems that the debtor might have pro- 
cured the article received in exchange to be laid off to him by a 
second allotment, and then it would have been exempt. Lloyd v. 
Durham, 1 W. 288. 282 
Where A agreed to let B put a saw-mill and houses and fixtures on 
his land for the purpose of carrying on the business of sawing lum- 
ber as long as B wished, it was held that B had a life interest in the 
land necessary to the business, determinable sooner at B’s option, 
and that this interest and the mills, &c., erected according to the 
privilege, were not liable to be sold by a constable by a virtue of an 
execution under a Justice’s judgment without an order from Court, 
Held also, that ejectment would lie to recover such an interest. Doe 
on the demise Stancel y, Calvert, 1 W. 104. 104 

















EXECUTION, CAPITAL, 
Upon the conviction of the prisoner in a capital case, the sentence 
of the Court must be carried into execution by the Sheriff of the 
county where he was tried and convited, and it is erroneous for the 
Court to order execution to be done in the county whence the cause 


was removed, or by the Sheriff of that county. Sfate v. Twiygs, 1 
142 


W. 142. 


EXECUTORS AND ADMINISTRATORS, 
1. A widow cannot be appointed an administratrix upon her husband's 
estate while she is under twenty-one years of age; but the Court 
may appoint an administrator during her minority, and may, on her 
arriving at full age, grant her the administration, or it may grant 
the office to her appointee. Wallis vy. Wallis, 1 W. 78. 78 
On an appeal to the Superior Court, from a grant of administration 
by the County Court, it is not proper for the former Court, on the 
reversal of the order below, to make an appointment itself, but it 
should order a procedendo to the County Court. Jbid. 78 


io 


3. The poverty of an executor is not of itself a reason for a Court of 
Equity restraining him from administering the estate. Wilkins v. 
Harris, W. Eq. 41. 592 

4, There must be some maladministration on his part, or some danger 
of loss from the misconduct or negligence of the executor, for which 
he will not be able to answer by reason of his insolvency. Jbid. 592 

5. The persoual representative has no right to ask the advice and 

direction of the Court in the settlement of the estate of the deceased, 

except as to matters in which he is interested as executor or admin- 

istrator. Horah v. Horah, W. Eq. 107. 650 

No person can take a distributive share of an intestate’s personal 

estate with his next of kin by force of the act of 1862, chap. 49, but 

one who by representing an ancestor, can put himself in the same 

degree of kindred to the intestate, as his next of kin, Culdire/l v. 

Cowan, W. Eq. 94. 639 

7. An administrator has a right to appeal from an order of the 
County Court, affirming the year’s allowance made to the widow. 
Saunders v. Russell, 1 W. 97. 97 

8. A dies intestate, seized of land in fee simple in this State, which 
descends to her heir at law resident,in another State. His creditors 
here sue out attachments which are levied on the land, and final 
judgments are obtained therein and writs of vendition’ exponas 
issued. The land is sold by B, the administrator of A, under an 

order of the County Court, for the payment of the debts of the in- 
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testate. After payment of them, the administrator is bound in 
equity to pay the residue to the creditors who attached the land, 
notwithstanding that the administrator has paid it by order of the 
non-resident debtor to another bona fidecreditor. Sloan v. Menden- 
hall, 1 W. Eq. 1. 553 


EXEMPTION. 


1, If an article of property, laid off to a housekeeper by freeholders, 
be exchanged for another article, the article received in exchange 
is not exempt from execution. Lloyd v. Durham, 1 W. 288. 282 


2. It seems, that the debtor might have procured the article received 
in exchange to be laid off to him by a second allotment, and then 
it would have been exempt. J bid. 282 


FORCIBLE ENTRY. 


An indictment at common law for a forcible intry into ‘‘the house 
of John Bell, Mary Bell being then and there present, and forbid- 
ding the same” is fatally defective for want of an averment that 
it is the dwelling house of J. B., or that M. B. is the wife, daughter 
or other member of the family of J.B. State v. Morgan,1 W. 
246. 243 


FORCIBLE TRESPASS. 


If three men break open the prosecutor's crib and take and carry 
away his corn therefrom, his son being present and forbidding 
them, they are guilty of an indictable trespass, and the taking 
may be averred to be from the presence of the prosecutor. State 
Drake, 1 W. 241. 236 


FRAUD. 


1. A deed absolute on its face, which is intended by the parties to 
operate as a mortgage, is void in law as to creditors. Johnson v. 
Murchison, 1 W. 292. 286 


2. If any part of the consideration of a deed be feigned or fraudu- 
lent as to creditors, the whole deed is void as to them. Jtid. 286 


3. Where A and B were partners in trade in 1851 and 1852, and upon 
an account taken in 1857, it was found that a balance was due to 
B; it was held, that aconveyance of his property by A to C in 1855, 
without a valuable consideration, was void as to B because he was 
a creditor from 1852. Jbid. 281 


. A deed made with the intent to convey property in discharge of 
a supposec debt, which in law is not a debt, is void against credi— 
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tors, although the alienor thought he owed the debt, and made the 
conveyance in discharge of his supposed legal obligation. Jb, 28 







A conveyance of property absolute on its face, and declared to 
have been made in payment of a debt, 1s a mortgage, if the sup- 
posed debt be merely an obligation on the part of the vendor to in- 
demnify the vendee against an event which has not happened, and 
may never happen. J bid, 286 
6. The State Courts have no jurisdiction to restrain persons from 
acting under the orders or jugdments of the Confederate Courts, 
unless they have been obtained by fraud. Whether they have 
jurisdiction then, this Court declines to express any opinion. 
They have no jurisdiction to review the proceedings of the Con- 
federate Courts. McLane v. Manning, W. Eq. 60. 608 


>] 













7. The Court cannot give relief on the ground of frauds, unless it 
be positively and distinctly alleged. Jbid. 608 











FREE NEGROES. 
1. If a free negro sell his services for a valuable consideration, by 


deed, for ninety-nine years, he does not thereby cease to be a free 
434 






man, Casey v. Robards, 2 W. 38. 






2. Free negroes are compellable to render the services required of 
them by the act of Congress, of 17th February, 1864. Jbid. 434 












GRANT. 
Where A owned a tract of land in the form of a parallelogram, of 
which he had an actual possession on one end, and severed the 
two ends by selling a piece from the middle, and at the end of 22 
years he conveyed the southern end to B, who continued the p»s- 
session until the possession of the whole extended beyond 30 years, 
and then conveyed the northein end by a separate deed, but had 

no actual occupation of that end, it was held that holding it thus 

for more than thirty years, was not sufficient to authorize the pre- 
Newsom v. Kinnamon, 
9) 











sumption of a grant to this ncrthern end. 
1 W. 99. 










GUARANTY. 
A justice of the peace has no jurisdiction of aguaranty. J: /nvon v. 
Olive, 1 W, 215. 213 












HAB!#AS CORPUS. 
1. The Courts and Judges of the States have conc! rrent ,ur s liction 
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with the Courts and Judges of the Confederate States in the issu- 
ing of writs of habeas corpus, and in the inquiring into the causes 
of detention, even where such detention is by an officer or agent 
of the Confederate States. In the matter of Bryan, 1 W. 1. 1 
2. The Courts of this State, as well as the individual Judges, have 
jurisdiction to issue writs of habeas corpus, and to have the return 
made to them in term time, and, as a Court, to consider and de- 
termine of the causes of detention. J bid. I 
3. Where the object of a writ of habeas corpus is to inquire whether 
there is probable cause for the commitment of a person charged 
with a crime, the decision on it is not the subject of review by 
writ of error or certiorari. Walton v. Gatlin, 1 W. 318. 310 


4, Where the question in a writ of habeas corpus is concerning the 
power of the committing magistrate or the Court, or the legality 
of the commitment, the weight of authority is in favor of the doc- 
trine, that the decision is the subject of review bid. 310 

5. The decision, ona writ of habeas corpus, to free a person from 
restraint, for any other cause than the commission of criminal 
offence, is a judgment, and is the subject of review by writ of 
error or certiorari, Ibid. 310 

6. The Supreme Court has the power to review the action of the 
Superior Courts, and of the Judges in vacation, upon questions of 
law in all cases arising under the 10th section of the habeas corpus 
act, Rev. Code, ch, 55. Ibid. 310 

7. The applicant was held, by Judge Pearson in vacation, to be en- 
titled to have the writ of habeas corpus issued in his favor, not- 
withstanding the suspension of the privilege by act of Congress. 
In the matter of Roseman, 1 W, 443. 368 

8. A soldier actually and rightfully in the army can have no relief 
by the writ of habeus corpus, against any alleged abuse of military 
authority. Cow v. Gee, 2 W, 131. 516 

9. If he be wrongfully held as soldier, yet he is not entitled to the 
writ of habeas corpus, while he is undergoing punishment, or 
awaiting a trial for a military offence. / bid. 516 

10. Held by PEARSoN, C. J., in vacation, that the act of the Confed- 
erate Congress, suspends the writ of habeas corpus ad sub- 
jiciendum only, and then when the party is charged with the com- 
mission, or with the intent to commit, some criminal offence. Jn the 

matter of Cain, 2 W, 141. 525 


11. Held by Battie, J. in vacation, that the act of the Confederate 
Congress, suspending the benefit of the writ of habeas corpus, ap- 


plied to the case of a person who was claimed as a conscript under 
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the act of 17th of February, 1864, and that the Judge, when the 
cause was shown in the petition, was prohibited from issuing the 
writ. In the matter of Long, 2 W. 150. Be 

12. Held by MANLY, J., in vacation, that when the return of the 
officer, to the writ of habeas corpus, disclosed the fact that the 
petitioner was held as a conscript, under the act of Congress, the 
Judge could not proceed any further with the case, but must re- 
mand the petitioner. In the matter of Rafter, 2 W. 153. 537 


13. Held by PEARSON, C, J., in vacation, that when the officer certi- 
fied to a writ of habeas corpus that he held the petitioner as a con- 
script under the act of Congress, and for that reason, did not re- 
turn the body of the petitioner, the Judge could not proceed to 
render a judgment of discharge. Jn the matter of Spivey, 2 W. 
156. 540 

14, Presenting a petition to a Judge for a writ of habeas corpus gives 
him jurisdiction of the subject and the parties may waive al} 
errors and dispense with all forms, in the proceedings on it. State 
v. Edney, 2 W. 71. 463 

15. Where a petition for a habeas corpus was presented to a Judge in 
order that the petitioner might be admitted to bail, and the Judge 
gave no formal judgment, but informally expressed his opinion in 
writing on the petition, that the prisoner was entitled to bail, and 
signed his name officially, toa sheet of paper that a writ might 
issue if the parties desired it ; and, by the consent of the Solicitor 
for the State, suggested that bail might be taken without any fur- 
ther proceedings on the petition, and fixed the amount in which 
bail should be taken, and named the Justices of the Peace to take 
it, and the prisoner was afterwards discharged from prison, on his 
entering into a recognizance together with the defendant as his 

surety, in the sum fixed by the Judge, before the Justices named 
by him, and the prisoner and defendant subscribed their names 
and affixed their seals to the recognizance, this is plenary proof of 

a waiver oi all errors in the proceedings. J lid, 46:3 






































HIGHWAY. 
1. The inference, from evidence tending to show that a way over 
and through a man’s land is a highway or public road, may be re- 
outted by evidence of non user for more than twenty years, Bur- 
guwyn v. Lockhart, 1 W, 269, 264 












HOME GUARD, 
1. A member of the Home ‘juard cannot, under the act of Assembly 











of July, 1853, be compelled to assist in arresting deserters or re- 
cusant conscripts. In the matter of Austin, 2 W. 168. 544 


2. A citizen of Maryland, being an alien enemy, is not liable to ser- 
vice in the Home Guard, under the act of Assembly, which re- 
quires such service from all foreigners who have been residents of 
the State for thirty days. Jn the matter of Finley, 1 W. 191. 191 


3. A bonded exempt is in the service of the Confederate States, by 
force of a constitutional act of Congress, 17th February, 1864, 10th 
sec., 4th clause, lst, 2d and 3d paragraphs. And, therefore, he is 
not liable to service in the Home Guard, under State laws. Wood 
v. Bradshaw, 2 W. 22. 419 

4. A contractor to carry the mail is a civil officer of the Confederate 
government, and, therefore, exempted from service in the Home 
Guard, by the act of the General Assembly at the session of July, 
1863, chap. 10. Bringle v. Bradshaw, 2 W. 129. 514 

SEE CONSCRIPTION, 29, 36. 


HOMICIDE. P 

1, Where a defendant, in a State’s warrant, charging a misdemeanor, 
put himself in armed resistance to the officer having such warrant, 
and the officer, in attempting to take him, slew him without resort- 
to any unnecessary violence, it was held that he was justified in slay- 
ing the defendant. State v. Garrett, 1 W. 144. 144 

. The principle of ‘‘self defence” does not apply to the case of one, 
who puts himself in the posture of armed defiance to the process of 
the State. Jbid. 144 
3. A person to whom a State’s warrant is specially directed is bound 
to show it and read it, if required to do so; but where the defendant 
in such warrant had notice of the process and was fully aware of its 
contents, and had made up his mind, beforehand, to resist its execu- 
tion, i¢ was held that the officer did not become a trespasser ab 
initio, by refusing to produce his warrant whea demanded by such 
defendant. Ibid. 144 

. Whether, where the manner of a homicide, charg’d in a bill of in- 
dictment, is by cu'tiog the throat of the deceased with a knife, and 
the proof is, tbat it was done by blows iaflicted on the head with a 
gun, the variance is material—quere ? State v. Murph. 1 W.129, 129 
5. It is no valid objection to the record of an indictment and convic- 
tion thereon in a capital case, that the record does not set out that 
the Grand Jury found the indictment to be a ‘ true bill,’’ nor that 
the witness, upon whose testimony the indictment was found, were 
sworn before they were sent to the Grand Jury. State v. Harwood, 

1 W, 2238. 226 
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6. If Ais ato it to strike B, who is unwilling to enter into a fight. 
and shows it by words or actions, and A presses on and strikes, or 
attempts to strike, and thereupon B kills A with adeadly weapon, 
it is manslaughter. State v. Ellick, 2 W. 56. 450 

7. If, on asudden quarrel, the parties begin a fight by consent, at the 
instant, with deadly weapons, and, after blows pass, one uses a 
deadly weapon and kills, it is manslaughter. I bid. 450 


8. If, on a sudden quarrel, the parties fight by consent, at the in 
stant,with deadly weapons, and one is killed, it is but manslaughter; 
provided the partes fight on equal terms, and undue advantage is 


taken. IJbid. 450 


9. Where words passed between the prisoner and the deceased, who 
were sitting on the door sill, and the prisoner got up. the deceased 
then got up and reached his hand inside the door and got a stick, 
which was a deadly weapon, and, as he was turning around with 
the stick. the prisoner stabbed him with a bowie knife—deld to be 
murder. Ibid. 450 


. If, on a trial of an indictment for murder, the Judge instru ts the 
jucy, that if they believe the witnesses on either side, the prisoner 
is guilty, it is equivalent toa charge that the prisoner is Kuicty, 
upon his own evidence alone, taken in the most favorable view for 
him; and there is no error, if his evidence did not, in such view, 
tend to prove his innocence, or to mi'igate his offence to a lower 
grade. Ibid. 450 


. When it is proved that one has killed intentionally, with a deadly 
weapon, the burden of showing justification, excuse,or mitigation 
is on him, and the jury must be satisfied, by the testimony, that 
the matter offcred in mitigation istrue. The doctrine of resonable 
doubt does not apply: Jbid. 450 


If an indictment for murder charge that the prisoner killed the 
deceased, and that others were present aiding and abetting, and it 
proved that the deceased was killed by some one with whom the 
prisoner was acting in concert, and that he was present aiding anu. 
assisting, tha jury should be instructed to find him guilty ot mur- 
der. State v. Cockman, 2 W. 95. 484 


If several armed men go to a dwelling house in the night time, 
for the purpose of seizing the body of the owner, without lawful 
authority, and one of them be killed by the owner to prevent the 
execution of their purpose, such killing is not murder: State y. 
Medlin, 2 W. 99 48 

EE 
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HUSBAND AND WIFE. 


1. A husband cannot be convicted of a battery on his wife, unless he 
inflict a permanent injury, or uses such excessive violence or 
cruelty as indicates malignity or vindictiveness; and it makes no 
ditference that the husband and wife are living separate by agree— 
ment. State v. Black, 1 W. 266. 262 


2. A conveyance of land to a man and his wife and their heirs, vests 
the entirety in each of them, and upon the death of one of them, 
the survivors take the whole in severalty. Woodford v. Higly, 1 
W. 237. 234 


3. Gifts made by husband to his wife, during coverture, will be sup- 
ported in equity against the representatives of the deceased hus- 
bind. Smith v. Smith, W. Eq. 30. 481 


4, Contracts by a husband with his wife, fora valuable considera- 
tion. will be enforced in equity against his representatives. 
Ibid. 48t 


INDICt MENT. 


1, Whether, where the manner of a homicide, charged in a bill of 
indictment, is by cutting the throat of the deceased with a knife, 
and the proof is that it was done by blows inflicted on the head 
with a gun, the variance is material, quere? State v. Murph, 1 
W. 129. 129 

2. It is no valid objection to the record of an indictment and con- 
viction thereon in a capital case, that the record does not set out 
that the grand jury found the indictment a “true bill,” nor that 
the witnesses, upon whose testimony the bill was found, were 
sworn before they were sent to the grand jury. State v. Harwood, 
1 W, 228. 22 

3}. An indictment, upon the 29th section of the 107th chapter of the 
Revised Code, is sufficient, if it avers that the defendant did ‘‘ per- 
mit the slave Peggy to keep house to herself as a free person;” 
and in the second count did ‘‘connive at the said negro slave 
keeping house to herself asa free person.” State v. Duckworth, 1 
W. 243. 240 


. An indictment at common law for a forcible entry into the house 
of J. B., Mary B, being then and there present, forbidding the 
same, is fatally defective for want of an averment that it is the 
dwelling house of J. B., or that Mary B. is the wife, or daughter, 
or other member of the family of J. B. State v. Morgan, 1 W. 
246. 243 


1,5. 4 Whether an indictment under the act of 18€3, for “aiding, as- 
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sisting, harboring and maintaining” a deserter, must not aver 
that the aided, &c., isa soldier in the army of the Confederate 
States, as well as that he is a deserter.—quere? State v. Lewis, 1 W. 
307. 200 


6. Buying of, and receiving from, a slave, corn or other forbidden 
articles, on the slave’s own account, the owner of the slave being 
present and knowing what is done, but giving no written permis— 
sion, and the slave not knowing of the master’s presence, is in- 
dictable under the Revised Code, chapter 34, section 85. fate v. 
Honeycutt, 2 W. 51. 446 


7. If a slave, living in house to himself, keeps a boarding house for 
his own livelihood, and the master knowing it, exercises no con- 
trol over him or his business, this is an indictable offence. under 
the Revised Code, chap. 107, sec. 29. State v. Brown, 2 W. 54. 448 






















8. It is not a ground for the arrest of a judgment that the two 
offences of permitting a slave to go at large as a free person, and 
of permitting him to keep house asa free person, are joined in the 

same count of an indictment, Ibid. 448 














INJUNCTION. 


1. Where the bill alleged that the plaintiff had conveyed his land 
and his horses, mules, hogs, &c., wheat, hay, corn, &c., to the 
defendant by a deed absolute on its face, but which was intended 
to be only a security for the payment of money, and it was put in 
the form of an absolute conveyance by the fraud and oppression 
of the defendant, and that the defendant had advertized a sale of 
all the property ; it was held that the plaintiff was entitled to an 
injunction ; and although the answer positively denied any fraud 
or imposition, or that there was any agreement or understanding 
that the plaintiff should have any right of redemption, yet as the 
answer contained admissions, which, taken in connections wita 
the allegations of the bill, furnished a probable ground of belief 
that the latter were substantially true, the injunction should be 
continued until the hearing.—Peeler v Barringer, W. Eq.5. 556. 
















* 
— 





The State courts have no jurisdiction to restrain, by injunction, 
persons from acting under the orders or judgments of the Con- 
federate Courts, unless, perhaps, where they have been obtained 
by fraud. The State courts have no jurisdiction to review the 
proceedings of the Confederate courts. McLane v. Manning. 1 
W. Eq. 60. F08 
. If the State courts have power to give relief against an order or 
judgement of a Confederate court obtaine 1 by fraud, (which is not 
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decided) they would not do so unless the fraud were positively and 
distinctly averred. Jbid. 608 


4, A person acting as an officer of the law, under a judicial order or 
judgment, ought not to be made a party defendant toa bill 
tur an injui ction to restrain the execution of such order or judg- 
ment. IJbid. 608 


5. A Court of Equity will entertain a bill against a municipal cor- 
poratic n, for the purpose of trying the legality of a tax imposed 
bv the Corj,o-ation. Worth v. The Commissioner of Fayetteville. 
W. Eq. 7). 617 


6. Whether C ourt of Equity will interfere by injunction, to restrain 
co l-c.ion of S.ate and County tax, guere, It seems they con- 
not. Ibid 617 


IN30LVENT DEBTOR. 

1. If an article of property laid of for an insolvent debtor (who is a 
house-keeper) by freeholders be exchanged for another article, 
such article received in exchange is not exempt from taxation. 
Lloyd v. Durham, 1 W, 288, 282 

2. It seems, that the insolvent debtor might have procured the 
article received in exchange to be laid off to him by a second 
allotment, and then it would have bea exen.pt from exec ation, 
Ibid. 282 


JOINT TENANCY, 

1. If property be given to two as joint tenants, and one die in the 
lifetime of the tesator, by the operation of our act abolishing 
survivorship in joint tenancy, his share falls into the msidue, 
Coley v. Ballance, W. Eq. 59. 624 


2. Where land is purchased in fee by a partnership with p wtnership 
funds and for partnership purposes, and one partnr dies, his 
share of the land descends to his heir, in equity, as a law, 
Summey v. Patton, W. Eq. 52. 601. 


3. And it seems that upon a dissolution of the partnership by 
efuxion of time or otherwise, all the partners being liv'nz, the 
land will be regarded as real estate, as between them, Jbid. 601 


4. A conveyance of land to a man and his wife and their heirs, 
vests the entirety in each of them, and upon the death o' cne of 
them, the survivor takes the whole in severalty, Wocdfcrd v. 
Highly, 1 W, 237. 23 



















































JUDGE’S CHARGE. 
1. 


2. 


3. 


4, 


5. 


6. It is error for the Judge to leave to the jury the decision of a fact 


. If, on the trial of an indictment, witnesses are examined by the 


& 
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The Judge is not bound to give special instructions to the jury, 
at the request of the counsel, ona hypothetical case. State v. 
Murph, 1 W. 129. 129 
Where there is a conflict of testimony, which leaves a case in 
doubt before the jury, and the Judge, in his instructions, uses 
language which may be subject to misapprehension, and is calcu- 
lated to mislead the jury, the Supreme Court will order a venire 
de novo. State v. Bailey, 1 W. 137. 137 
It cannot be assigned for error by a party that the Judge did not 
charge the jury upon a point which the party did not make at the 
trial. Higdon v. Chastaine, 1 W. 212. 210 


Where evidence is direct, leaving nothing to inference, and, if 
believed, is the same thing as the fact sought to be proved, the 
Judge is at liberty to instruct the jury that if they believe the 
witness, they may find for the plaintiff or for the defendant. But 
this is not allowed where the evidence is circumstantial, or where 
the evidence offered on the other side tends to explain it, or to 
rebut the inferences sought to be drawn from it, or to contradict 
the witness, Gaither v. Ferebee, 1 W. 310. 303 


Any remark made by a Judge, on the trial of one issue by the 
jury, from which the jury may infer what his opinion is as to the 
sufficiency or insufficiency of the evidence, or any part of it 
pertinent to the issue, is error ; and the error is not corrected by 
his telling the jury that it is their exclusive province to determine 
on the sufficiency or insufficiency of the evidence, and that they 
are not bound by his opinion in regard to it, State v. Dick, 2 W. 
45. 440 





on which the admissibility of evidence depends. But if the party 
excepting cannot possibly be injured by it. it is not a ground for 
a ventre de novo. Ibid. 440 








State, and other witnesses are examined by the defendant to 
maintain his defence, and te Judge instructs the jury that if they 
believe the witnesses on either side, the defendant is guilty, the 
Supreme Court consice.s the charge only in its application to the 
evidence offered by the defeadant, and assumes everything to be 
proved on his part which a jury would be at liberty to infer from 
that evidence, State v. El ick, 2 W, ff. 450 
The Judge, in his charge, is required to put the case to the jury 
in such a way as to make it appear by the record what facts the 
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jury find, and what is his opinion as to the law. State v. Summey, 
2 W. 108. 495 


JUDGMENT. 


1. A judgment that the defendant recovers his costs from the lessor 
of the plaintiff in an action of ejectment, when the plaintiff 
failed in the suit, and a writ of fi fa issued thereon, were held to 
be proper. Blount v. Wright. 1 W. 89. 8? 


2. The decision of a writ of habeas corpus to free a person from 
restraint for any other cause than the commission of a criminal 
offence, is a judgment, and the subject of review by writ of error 


or certiorari. Walton v. Gatlin, 1 W. 318. 810 
JURISDICTION, 

1. A Justice of the Peace has no jurisdiction of a guaranty. John- 

son v. Oliver, 1 W, 215. 213 


2. The Courts and Judges of the States have concurrent jurisdiction 
with the Courts and Judges of the Confederate States in the 
issuing of writs of habeas corpus, and into the enquiring into the 
causes of detention, even where such detention is by any officer or 
agent of the Confederate States. Jn the matter of J. C. Bryan, 1 
W. 1. 1 


3. The Courts of this State, as well as the individual Judges, have 
jurisdiction to issue writs of habeas corpus and to have the return 
made to them in term time and, as a court, to consider and deter- 
mine of the causes of detention. [bid 1 


JURISDICTION, CONFLICT OF. 


1. The State Courts have no jurisdiction to restrain persons from 
acting under the orders or judgments of the Confederate Courts, 
unless they have been obtained by fraud. Whether they have 
jurisdiction then, this Court declines to express any opinion. 
They have no jurisdiction to review the proceedings of the Con- 
federate Courts. McLane v. Marning, W. Eq. 60. 608 


JURORS. 


1. It is no ground for a challenge to the array in a capital case, that 
it does not appear from an order for a special venire facias, that it 
was made in the case of the prisoner. It is sufficient if it appear 
that it was made at the term at which the trial was had, State v. 
Murph, 1 W. 129. 129 


2. A challenge to the array of jurors is generally founded on a 











charge of partiality, or some default in the sheriff or other officer 
summoning them. bid. 129 
3. Where an action on the case brought by A against B for fraudu- 
lently removing a debtor was tried and a verdict found for the 
defendant, and afterwards the same jury was tendered in a cause 
of C against B for the same act of removing, and were challenged 
by the plaintiff, it was held that this was a principal cause of chal- 
lenge to the polls ani not to the array, and ought to have been 
allowed, because the jurors were necessarily under a bias from 
having decided the previous cause. Baker v. Harris, 1 
W. 277. 271 
4. A principal cause of challenge invoves matter of law, and the 
decision upon it in the court below may be reviewed upon appeal, 
in the Supreme Court. Ibid. 271 


5. Jurors ought not to be asked, either on oath or otherwise, 
whether their minds are in such a state that they can try a case 
fairly and impartiaily. Taeir answer can have no influence on the 
question of their competency, and it is an improper practice to 
ask them. bid. 271 


6. If a challenge by the prisoner for good cause be disallowed,and the 
juror be then challenged peremptorily by him, and the panel is 
completed before the prisoner has chillenged peremptorily as 
many as twenty-three jurors, this is no cause for a venire de novo. 
State v. Cockman, 2 W, 95. 484 


7. A juror, challenged by the prisoner le:ause he had formed and 
expressed an opinion that the prisoner was guilty, says on his 
examination by the court, that he had formed and expressed his 
opinion from rumor only, but that he thinks he can give an 
impartial verdict on the trial, and is julged to be indifferent by 
the court,and is tendered to the pr'soner ; this is no error of which 
the prisoner can complain, bid. 484 


JUSTICE OF THE PEACE. 


SEE JURISDICTION. 


JUSTICE’S EXECUTION. 








1. Where A agreed to let B put a saw mill, houses cni fxtures on 
his land, for the purpose of carrying fon tl e business of sawing 
lumber ‘‘as long as B wished,” it was held that B had a life interest 
in the land necessary to the business, determ nible sooner at B's 
option, and that this interest in the mills, &c., erected according 
to the privilege, were not liable to be sold by a corstable by viitue 
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of an execution under a justice’s judgment without an order from 
court. Stancel v, Calvert, 1 W. 104. 104 


LARCENY. 


Property proved to have been stolen, found six weeks after the 
theft, ina hous» occupiel exclusively by the defendant and his 
wife, is found in the possession of the defendant, and such pos- 
session is evidence tending prove the defendant's guilt. State v. 
Johnson, 1 W. 238, 235 


LEGACY. 
SEE BEQUEST. 


MANSLAUGHTER. 
SEE HoMICIDE. 


MARRIAGE SETTLEMENT, 


1. Courts of equity will not reform a marriage settlement by which 
property is conveyed to the separate use of the wife, when the 
bill does not allege any fraud, imposition, error or mistake in re- 
spect to the contents of the deed, erits excution, and there is no 
allegation that any provision of the deed has been found hurtful 
to the fund, prejudicial to the interest of the parties, or of marked 
inconvenience in executing it. Crossland v. Shober, W. Eq- 
10. 562 

. Ina marriage settlement the word children, in the grant of a 
remainder, after the death of A, to her ‘‘children living at her 
death,” will embrace grandchidren, 1f other parts of the convey- 
ance how that it was the intention of the parties to provide far 
grandchildren, Scott v. Moore, W. Eq. 98. 642 


MORTGAGE, 


1. A deed ab: o'ute on its face, which is intended to operate asa 
mortgage, is \o:d in law, against creditors. Johuson v. Murchison, 
1 W. 292. 286 


2. If any part of a consideration of a deed be feigned or fraudulent 
as to creditors, tl e whole deed is void asto them. J bid. . 286 
3. A conve) aice of piopderty, absolute on its face, and declared to 
be made ia payment of a debt, is a mortgage, if the supposed debt. 
be merely a1 obligation on the part of the vendor to indemnify 
the v-ndee against an event, which has not happened, and may 
never hapya. Jlil. 286 
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4. In taking an account under a decree that property, in posses- 
sion of the mortgagee, should be retained by him in satisfaction 
of the mortgage debt at a valuation to be fixed by the clerk, the 
valution must be made according to what the property would 

bring in specie. Bowers v. Strudwick, W. Eq. 64. 604 















MURDER. 
SEE HOMICIDE. 








NEGLIGENCE. 
1. Where it had been made to appear by the plaintiff's testimony, 
that his horse had been injured on a rail-road by the running of a 
train against it, and it was left doubtful from defendant's testi- 
mony, whether the brakes had been applied to the wheels of the 
train after the animal was discovered to be on the track, it was 
held, that the prima facie case of negligence made by the act of 
1856, chap. 7, was not repelled. Clark v. Western N. C. Rail- 
road, 1 W. 109. 109 
2. An officer that has received the note of a feme-covert within a 
magistrate’s jurisdiction for collection; is not guilty of negligence 
soas to subject him on his official bond, in failing to take out a 
warrant on the claim. Graham v. Buchanan, 1 W. 93. 93 















3. Where the deputy of a sheriff received the bond of a married 
‘woman within a magistrate’s jurisdiction for collection, and failed 
to collect the same during the sheriff's official term, but after- 
wards, when acting as the deputy of his successor, collected it and 

it was /eld that there was no breach 

Ibid. 








failed to pay over the money, 


of the former sheriff's official bond. 














NEW TRIAL. 3 
1. When, on the trial of a criminal case, a (fuestion arises as to the 
competency of a witness offered by the State, and the parties dis- 
agree about the facts on which the witnesses competency 
depends, and the Judge decides that the witness is competent, 
but does not state the facts which, in his opinion, the preliminary 
evidence proves, the Supreme Court has no means of reversing 
his decisions, and, in such case, the defendant is entitled to a new 
trial, State v. Norton, 1 W., 303. 296 









‘2. Where there is a conflict of testimony, which leavesa case in 
doubt before a jury, and the Judge, in his instructions, uses lan- 





guage which may be subject to misapprehensi n, and is calculated 
to mislead, this Court will order a wnre de novo, Sate v. 
Bailey, 1 W. 137. 137 
FF 
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3. Ifa challenge by the prisoner for good cause be disallowed, and 
/ the juror be challenged peremptorily by the prisoner and the 
pannel is completed, the prisoner having challenged peremptorily 
a smaller number than twenty-three, this is no cause for a venire 
de novo. State v. Cockman, 2 W. 95. 484 


4- A juror, challenged by the prisoner because he had formed and 

expressed an opinion that the prisoner was guilty, says on his 
examination by the Court, that he has formed and expressed an 
opinion to that effect, from rumor, but that he thinks he can give 
an impartial verdict on the trial, is adjudged by the Court to be 
indifferent between the parties, and is tendered to the prisoner ; 
this is an error of which the prisoner can complain. State v. 
Cockman, 2 W. 95. 484 


See JUDGE’s CHARGE, 


NONSUIT. 

1. Whenarule was obtained against a plaintiff in the County Court 
to give oyer of his cause of action by a given day, at the next term, 
it was heli to be regular for the plaintiff to submit toa nonsuit 
before the day assigned at the next term, and take an appeal to 
the Supreme Court. Johnson v. Murchison, 1 W. 82. 83 


2, A nonsuit may be entered before defendant’s appearance or before 


pleading or at any day of oontinuance in the cause. Jbii. 83 


NUNCUPATIVE WILL. 

1. Where a person in his last sickness. desired the physician to write 
his will, and the physician declined to do it, but told him that A 
and B were in the piazza, and that he might make his will by 
oral declarations in their presence ; and A and B were called into 
the sick man’s presence by his direction, and addressing A by 
name, he stated to him in presence of B and the physician, how 
he wished his property to be divided, and named A and another 
as his executors: that is a sufticient royvatio testiim to make a valid 
nuncupative will. Hadenv. Bradshaw, 1 W, 268. 259 


OFFICES. 


1. If an officer of the State accept another oftice from the State, or 
from another government, the duties of which are incompatible 
with those of the first, such former oftice will thereby be vacated. 
in the matter of Martin, 1 W, 153. 158 


2. The office of Brigadier General, under the Confederate States. 
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was held to be incompatible with that of Adjutant General under 
the State of North Carolina. Jdid. 1538 





PARTITION, 
1, Where on a petition for the partition of slaves, the county court 
ordered that it should be made in certain proportions, and ap. 
pointed commissioners to make it accordingly, and on an appeal 
to the Superior Court the orler was reversed, and a divis on 
directed in different proportions, if was held that the Superior 
Court was not in possession of the whole case by the appeal, and 
that a writ of procedendo to the county court was proper. J/il/saps 
v. McLean. 1 W. 89. 80 
2. A statement in a bill for the partition of land, and an account of 
the rents and profits received by the defendant, that the defendant 
‘*has received the rents and profits, and appropriated them to his 
own use and benefit,” does not imply that the defendant is pos- 
sessed adversely to the plaintiff, and is, therefore, no cause fora 
demurrer. McCracken v. Love. W. Eq. 96. 641 


















3. One who has made a gift of slaves, void by the act of 1806 (Rev. 
Code, chap. 50, sec. 12) cannot be estopped to assert his title by 
any act in pais. Nor is he estopped by the record of a partition of 
the slaves in a suit, some of the parties to which, being infants 
and his wards, sue by him as their guardian, Branch v. Goddin, 


2 W. 105. 493 


















PARTNERSHIP. 
1. Where a partnership has had continuous dealings with a distant 
correspondent for some time, actual notice of its dissolution must 






be given to such correspondent, to prevent a liability of all the 
members of the firm for subsequent dealings, carried on by one of 
the partners in the name of the firm, though without the knowl- 
edge or consent of the late partners. Scheffelin v. Stephens. 1 W 
106. 106 
2. Publication of such notice in a local newspaper in this State was 
held not to be actual notice, nor was it evidenge from which actual 









notice could be inferred, Jbid. 106 





3. Where land is purchised in fee, by partners, with partnership 
funds, and used for partnership purposes, and one of the partners 
dies, his share of the land descends to his heir, as well in equity 






as inlaw. Sumneyv. Patton. W. Eq, 52. 601 





4, And it sce ns that upon a dis solution of the partnership by effuxion 
of t'me, or otherwise, all the partners being alive, the land will 





be regarded as real estat», as between them, /bid. GOL 
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5. Where real estate of an inheritance is purchased by partnership, 
for partnership purposes, and is so used, on the death of one of 
the partners, his widow is entitled to dower. Patton v. Patton, 


we) 


W. Eq. 20. 572 


PAYMENT OF MONEY INTO COURT. 

Where a defendant in a justice’s warrant, after a trial and judgment 
against him, but before an appeal, paid a part of the claim to the 
justice, who held it till the trial above took place, and then paid it 
to the officer of the appellate court, it was /eld that under the pleas 
of ‘‘tender and refusal,’? and ‘always ready,’’ the measure was 
unavailing. Cope v. Bryson, 1 W. 112. 112 

The proper way for a defendant to avail himself of a payment into 
court, is to have a rule of court to permit him to doso. Jbid. 112 

Whether a justice of the peace can make a rule to pay money into his 
hands which will avail an appellate court—Quere 2? Ibid. 112 


PLEADING. 

1. The treasurer of the trustees of Davidson College is not a corpora- 
tion sole; and, therefore, if a bond be made payable to him and _ his 
successors, as such, no suit can be brought on it in the name of a 
successor, but should be brought in his name, if living, or in that of 
his personal representative. if dead. McDowell v. Hemphill, 1 W. 
06 96 

If the general issue be pleaded together with special pleas, and the 
jury find all the issues in favor of the defendent, the Supreme Court 
cannot reverse the judgment for error in the charge of the Judge re- 
specting the matter of the special pleas. Higdon v. Chastaine, 1 
W. 213. 210 


POSSESSION. 


1. Property proved to have been stolen, found in a house occupied ex- 
clusively by the defendant and his wife, is found in the possession 
of the defendant, and such possession is evide:ce tending to prove 


the defendant’s guilt. State v. Johnson, 1 W. 238. 235 
Where a tiact of land had marked trees all around it demarking 
three hundred acres, and a person held a small isolated parcel with- 
in these bounds for five years, but there was no evidence to connect 
him with the marked trees or with the grnnt under which the 
marks were made, it was held that he had not prima facie evidence 
of title to the land, according to these bounds under the act of 1850, 
Kron v. Cagle, 1 W. 11s. 118 
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3. Where A owned a tract of land in the form of a parallelogram, of 


which he had an actual possession on one end, and severed the 
two ends by selling a piece from the middle, and at the end of 22 
years he conveyed the southern end to B, who continued the pos- 
session until the possession of the whole extended beyond 30 years, 
and then conveyed the northein end by a separate deed, but had 
no actual occupation of that end, it was he/d that holding it thus 
for more than thirty years, was not sufficient to authorize the pre- 
sumption of a grant to this northern end. Newsom v. Kinnamon, 
1 W. 99. 99 


POWER. 


1. 


» 
~e 


A devise to A for life, remainder to B, her son, in fee, witha 
power to sell all or so much of the property as, in her judgment, 
may be necessary, vests in A an estate for life only, with a power 
of sale appurtenant to such life estate, Troy v. Troy, W. Eq. 
77. 624 
In such a devise, an expression in a subsequent part of the will of 
a doubt whether the power of sale would not make A the absolute 
owner of the estate, and a direction that in case such should be 
construction in law, that C should take the legal estate in the 
property in trust, &c., does not convey to © any interest in the 
property. bid. 62 


3. Where in such a devise as the above, the expense of the education 


of the son is made a charge on all the property, A will hold the 
proceeds of such sales as she may make under the power, in trust 
to pay debts, and then for own support, and forthe support and 
education of her son B. J bid. 624 


PRACTICE. 


1. 


2 


3. 


Where a rule was obtained against a plaintiff, in the county court, 
to give oyer of his cause of action by a certain day, at the next 
term, i/ was held to be regular for the plaintiff to submit toa judg- 
ment of nonsuit before the day assigned at the next term, and to 
take an appeal to the Superior Court. Johnson v. Murchison, 1W. 
83. &3 
A nonsuit may be entered before the defendant’s appearance, or 
before pleading, or any day of continuance in the cause. J bid. $3 


Where a defendant in a justice's warrant, after a trial and judg- 
ment against him, but before an appeal, paid a part of the claim 
to the justice, who held it until the trial in the appellate court 
took place, and there paid it to the clerk of that court, who pro- 
duced it on trial. ‘¢ was held, that under the pleas of “ tender and 
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refusal” and “ always ready,” the payment was unavailing. Cope 
v. Bryson, 1 W. 112. 112 
4, The proper way for a defendant to avail himself of a payment of 
money into court, is to obtain a rule of court to permit him to do 
so. Ibid. 112 
5. Whether a justice can make a rule, to pay money into his hands, 
which will be of any avail in the appellate court, quere / 
I bid. 112 
6. Where an appeal stood on the docket of the Superior Court for 
three terms, and at the fourth the appellee moved to dismiss it for 
some irregularity in the judgment of the county court, it was held 
that all such objections were considered as waived by the delay and 
acquiescence. Johnson v. Murchison, 1 W. 83. 286 


7. Every court must enforce its own rules; and, therefore, it is not 
a ground for dismissing an appeal from the Superior Court, that the 
County Court failed to enforce a rule made by itself incidentally in 
the progrees of acause, J bid. 286 


8. An administrator has a right to appeal from an order of the 
County Court, affirming the year’s allowance made to the widow. 


Saunders v. Russell, 1 W. 97. 97 
9. If a sheriff fail to take bail, the plaintiff need not file exceptions, nor 
give notice to fix him as bail. Adams v. Jones, 1 W. 199. 198 


10. A clerk can only be proceeded against on motion for a summary 
judgment for money that has remained in his hands for three years, 
where he bas admitted money to be due, in the manner prescribed by 
the Ist section of the 73d chapter of the Revised Code. Summey v. 
Johnston, 1 W. 98. 98 

11. A judgment, that the defendant recover his costs from the lessor of 
the plaintiff, in an action of ejectment, where the plaintiff failed in 
the suit, an execution of fieri facias issued thereon, were held to be 
proper. Blount v Wright, 1 W. 89. 89 

12, In ejectment, a landlord who is permitted to defend the suit in 
the place of his tenant, is confined to the same defense as his ten- 
ant wonld have been confined to. Doe on demise of Sinclair v. 
Worthy, 1 W. 114. 114 

13. In an action of ejectment against the debtor by a purchaser at 
sheriff’s sale, the defendant needs only a judgment, execution and 
sheriff’s deed. J bid. 114 


14. There is no principle of law or practice of the courts by which, 
after a plaintiff, in ejectment, has obtained a judgment against the 
tenant in possession, upon whom a declaration has been served, 
he can be deprived of the fruits of his judgment by an order to 

















stay the writ of possession on the suggestion that the title was in 
some other person. J bid. 114 
15. A writ of fi. fa. cannot continue by a relation a lier on property 

created by a previous writ, unless it purports on its face to be an 

alias. Mclver vy. Ritter, W. Eq. 56. 605 
16. It is erroneous for the court, in the trial of a capital case, to order 
that an affidavit made by the prisoner for the continuance of his 
cause, shall be 1ead as evidence for the affiant, with leave to the 
State to offer testimony in contradiction, he, the prisoner, objecting 
and insisting on a continuance. State v. Twiggs, 1 W. 142. 142 


17. On an appeal to the Superior Court, from a grant of administration 
by the County Court, it is not proper for the former Court, on the 
reversal of the order below, to make an appointment itself, but it 
should order a procedendo to the County Court. Ibid. 78 


18. It is no valid objection to the record of an indictment and conyic- 
tion thereon in a capital case, that the record does not set out that 
the Grand Jury found the indictment to be a “ true bill,’’ nor that 
the witness, upon whose testimony the indictment was found, were 
sworn before they were sent to the Grand Jury. State v. Harwood, 
1 W, 228. 226 

19. The Judge is not bound to give special instructions to the jury, 
at the request of the counsel, ona hypothetical case. State v. 
Murph, 1 W. 129. 129 

20. Where there is a conflict of testimony, which leaves a case in 
doubt before the jury, and the Judge, in his instructions, uses 
language which may be subject to misapprehension, and is calcu- 
lated to mislead the jury, the Supreme Court will order a venire 
de novo. State v. Bailey. 1 W. 137. 137 


21. It cannot be assigned for error by a party that the Judge did not 
charge the jury upon a point which the party did not make at the 
trial. Higdon v. Chastaine, 1 W. 212. 210 

22. Where evidence is direct, leaving nothing to inference, and, if 
believed, is the same thing as the fact sought to be proved, the 
Judge is at liberty to instruct the jury that if they believe the 
witness, they may find fer the plaintiff or for the defendant. But 
this is not allowed where the evidence is circumstantial, or where 
the evidence offered on the other side tends to explain it, or to 
rebut the inferences sought to be drawn from it, or to contradict 
the witness. Gaither v. Ferebee, 1 W. 310. 303 

23. It is no ground for a challenge to the array in a capital case, that 

it does not appear from an order fora special venire facias, that it 

was made in the case of the prisoner. It is sufficient if it appear 











700 INDEX. 





that it was made at the term at which the trial was had, State v. 
Murph, 1 W. 129. 129 
24. A challenge to the array of jurors is generally founded on a 
charge of partiality, or some default in the sheriff or other officer 
summoning them. bid. 129 
25. Where an action on the case brought by A against B for fraudu- 
lently removing a debtor was tried and a verdict found for the 
defendant, and afterwards the same jury was tendered in a cause 
of C against B for the same act of removing, and were challenged 
by the plaintiff, it was held that this was a principal cause of chal- 
lenge to the polls and not to the array, and ought to have been 
allowed, because the jurors were necessarily under a bias from 
having decided the previous cause. Baker v. Harris, 1 
W. 277. 271 
26. <A principal cause of challenge involves matter of law, and the 
decision upon it in the court below may be reviewed upon appeal, 
in the Supreme Court. Jbid. 271 
27. Jurors ought not to be asked, either on oath or otherwise, 
whether their minds are in such a state that they can try a case 
fairly and impartially. Their answer can have no influence on the 
question of their competency, and it is an improper practice to 
ask them, Ibid. 271 


28. When, on the trial of a criminal case, a question arises as to the 
competency of a witness offered by the State, and the parties disa- 
gree about the facts on which the witnesses’ competency depends, 
and the Judge decides that the witness is competent, but does not 
state the facts which, in his opinion, the preliminary evidence 
proves, the Supreme Court has no means of reversing his decision, 
and, in such case, the defendant is entitled to a new trial. State v. 
Norton, 1 W. 303. 296 

2%, Where, ou a petition for the partition of slaves, the County Court 
ordered that it should be made in certain proportions, and appoint- 
ed commissioners to make it accordingly, and on an appeal to the 
Superior Court the order was reversed, and a division directed in 
different proportions, i/ was held that the Superior Court was not 
in possession of the whole case by the appeal, and that a writ of 
procedendo to the County Court was proper. Millsaps v. McLean, 
1 W. 80. 80 

30. Where the bill alleged that the plaintiff had conveyed his land 
and his horses, mules, hogs, &c., wheat, hay, corn, &c., to the 
defendant by a deed absolute on its face, but which was intended 
to be only a security for the payment of money, and it was put in 
the form of an absolute conveyance by the fraud and oppression 
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of the defendant, and that the defendant had advertized a sale of 
all the property ; it was held that the plaintiff was entitled to an 
injunction ; and although the answer positively denied any fraud 
or imposition, or that there was any agreement or understanding 
that the plaintiff should have any right of redemption, yet as the 
answer contained admissions, which, taken in connections with 
the allegations of the bill, furnished a probable ground of belief 
that the latter were substantially true, the injunction should be 


continued until the hearing. Peeler v Barringer, W. Eq.5. 556. 
31. If the State courts have power to give relief against an order or 


judgement of a Confederate court obtained by fraud, (which is not 
decided) they would not do so unless the fraud were positively and 
distinctly averred. McLane v. Manning, W. Eq. 60. 608 


32. A person acting as an officer of the law, under a judicial order or 
judgment, ought not to be made a party defendant toa bill 
for an injunction to restrain the execution of such order or judg- 
ment, Ibid. 608 


PRESUMPTION. 

1. Where A claims a tract of land in the form of a parallelogram, of 
which he had an actual occupation of one end, and served the 
two ends by selling apiece from the middje, and at the close of 
twenty-two years he conveys the southern end to B, who con- 
tinued the possession for more than eight years longer, and then 
A conveys the northern end by a separate deed, but had no actual 
occupation of that end, it was held that there was no such posses- 
sion, by A, of the northern end for thirty years, as to authorize 
the presumption of a grant of that end. Newsom v. Kinnamon, 1 
W. 99. 99 

2, The inference from evidence, tending to show that a way over and 
through a man’s land is a public road, may be rebutted by evidence 


non user for more than twenty years. Burgwyu vy. Lockhart, 1 W. 
269, “64 


RAILROAD. 

1. Where it had been made to appear by the plaintiff's testimony, that 
his horse had been injured on a railroad by the running of a train 
against it, and it was left doubtful from defendant’s testimony, 
whether the breaks had been applied to the wheels of the train 
after the animal was discovered to be on track, it was /e/d that the 
prima facie case of negligence made by the act of 1856, chap. 7, was 
not repelled. Clark v. Western N. 0. Railroad, 1 W. 109. 109 


2. In an action by a passenger on a railroad against the company to 
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recover damages for the loss of his trunk, the plaintiff is nota 
competent witness to prove the loss of his trunk or its contents, 
though he offer to swear that he has no means of proving those 
facts or either of them, except by his own oath. Smith v. North 
Carolina R. R. Co., 1 W. 2038. 202 


RAPE. 

1, An infant under fourteen years of age cannot commit the crime 
of rape; nor, if he be a colored person, can he commit the crime 
of an assault upon a white female with intent to commit a rape 
upon her. State v. Sam, 1 W. 300. 293 


RECOGNIZANCE. 

1. A Judge, being possessed of jurisdiction over the person of a 
prisoner by any proceeding before him, may adjudge that he 
be allowed bail, and make an order that his recognizance be taken 
by a justice or justices named by him, in a sum fixed by him, 
and a recognizance taken according to such order is valid. State 
v. Edney, 2 W. 71. 463 

An instrument of writing, executed with an intention to comply 
with such an order, in the form of a bond, signed and sealed by 
the prisoner and his surety, on the prisoner’s being let out of 
prison, and received by the justices named, by them returned to 
the proper court, and by its order filed as a record, is a recogniz- 
ance, Ibid. 463 
Taking a recognizance consists merely in making and attesting a 
memorandum of the acknowledgment of a debt due to the State, 
and of the condition on which it is to be defeated. Ibid. 463 


4, Presenting a petition to a judge for a writ of habeas corpus, gives 
him jurisdiction of the subject, and the parties may waive all 
errors, and dispense with all form, in the proceeding on 
it. Ibid. 463 
Where a petition for a habeas corpus was presented to a judge, 
in order that the petitioner might be admitted to bail, and the 
Judge gave no formal judgment, but informally expressed his 
opinion in writing on the petition, that the prisoner was entitled 
to bail, and signed his name officially toa sheet of paper, that a 
writ might issue if the parties desired it; and, by consent of the 
Solicitor for the State, suggested that bail might be taken without 
any further proceedings on the petition, and fixed the amount in 
which bail should be taken, and named the justices of the peace 
to take it, and the prisoner was afterwards discharged from prison 
on his entering into a recognizance, together with the defendant 


ao 
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as his surety, in the sum fixed by the Judge before the justices 
named by him, and the prisoner and defendant subscribed their 
names, and affixed their seals to the recognizance, this is plenary 
proof of a waiver of all errors in the proceedings, Jbid, 463 


6, It seems that the defendent would be estopped by the recital that 
‘** upon application to the judge, he had ordered that the prisoner 
be allowed bail in the sum of of $2,000, and had authorized the two 
justices to take the recognizance, Jbid. 463 


RECORD. 


It is no valid objection to the record of an indictment and convic- 
tion thereon in a capital case, that the record does not set out that 
the Grand Jury found the indictment to be a “ true bill,” nor that 
the witnesses upon whose testimony the indictment was found, 
were sworn before they were sent tothe Grand Jury. Stale v. 
Harwood, 1 W. 228. 226 


REMAINDER, 


1, A legate for life or years is not bound to give a bond for the bene- 
fit of the remainder man, unless it is shown that there is danger of 
the property being wasted or eloigned. Horah v. Horah, 1 W. 
Eq. 107. 650 


RETAILERS OF SPIRITUOUS LIQUORS. 


1. Although it seems that one, who has been licensed to retail 
spirits, cannot assign his license, he may lawfully employ an agent 
to conduct the business for him, although he leaves the county for 
an indefinite time, as, for instance, in the military service 
of the Confederate States for three years or the war, State 
v. McNeeley, 1 W. 234. 232 


REVERSION. 
SEE DEVISE. 


RULE IN SHELLEY'S CASE. 

1. Where a father, by deed, gave to his daugher and the heirs of her 
body a tract of land, and provided that ‘‘if the said daughter 
should die leave an heir or heirs of her body, in that case said heirs 
being her children or child, is to have, occupy and possess all the 
property herein given, tothem and their heirs forever,” it was 
held that the children of the said daughter take as purchasers, and 
that the rule in Shelly's case does not apply. Williams v. Beasley, 

1 W, 102. 102 
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2. 


Whether the rule in Shelly's case would apply where the limita- 
tion is to A for life, remainder to the heirs of her body and their 
heirs—quere? Ibid. 102 


SALE OF SLAVES. 


1, 


7 


Q 


Where a parol agreement was made between A and B for the 
change of slaves, and A’s slave went immediately into the posses- 
sion of B, but, the slave of the latter being a runaway at the time, 
it was agreed that A should, at his own risk, take him into posses- 
sion whenever he could do so, it was held that on A’s afterwards 
taking possession of the slave, the title passed to him. And it 
was held further that such a contract made with the attorney of 
b, under a parol authority, followed by delivery, was valid to pass 
the title. Bailey v. Moore, 86. 86 


. A, being the owner of a female slave,left the State, but before going 


away conveyed the house and lot in which the slave lived to the 
defendant, and gave him a note for $50 in consideration that he, 
the defendant, would support the slave and her husband (both 
being old) for their lives, it was held that this was a sale of the 
slave to the defendant. Stale ». Duckworth, 243. 240 


SELF-DEFENCE. 


1. 


2 
we 


° 
Os 


4, 


Where the defendant in a State’s warrant, charging a misde- 
meanor, put himself in armed resistance to the officer having such 
warrant, and the officer, in an attempt to take defendant, slew 
him, without resorting to unnecessary violence, it was held that 
he was justified. State v. Garrett, 1 W. 144. 144 


The principle of self-defence does not apply to the case of one who 
puts himself in the posture of armed defiance to the process of 
the State. /bid. 144 


One to whom a State’s warrant is specially directed, is bound to 
show it, and read it, if required; but where the defendant, in 
such warrant, had notice of the process, and was fully aware of 
its contents, and had made up his mind, beforehand, to resist its 
execution, it was /eld that the ofticer did not become a 
trespasser ab initio, by refusing to produce his warrant on de- 
mand, Jbid. 144 


It is not the belief, simply, of a man that he is about to be 
stricken, which will justify him in striking first, but his belief 
founded on reasonable grounds of apprehension, One who seeks a 
fight or provokes another to strike him, cannot justify returning 
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the blow, on the ground of self-defence. State v. Bryson, 2 
W. 86. 476 


SHERIFF. 

1. A sheriff, who has received a note, given by a feme covert, for col- 
lection, is not guilty of negligence in failing to take out a warrant 
on that claim, (it being within a justice’s jurisdiction), so as to 
subject him on his official bond. Graham yv. Buchanan, 1 W. 
93. 93 

2. Where the deputy of a sheriff received the bond of a married wo- 
man within a justice’s jurisdiction for collection, and failed to 
collect the same during the sheriff’s official term, but, afterwards 
when acting as the deputy of his successor, collected it and failed 
to pay over the money, if was held that there was no breach of the 
former sheriff's official bond. J bid. 93 

3. If the sheriff fails to take bail, the plaintiff need not file excep- 
tions nor give notice to fix him as bail. Adams yv. Jones, 1 W. 
199. 198 

4. And the sheriff is said to fail to take bail when the paper returned 
by him as a bail bond is so defective and imperfect as to be ad juged 
not to be such. J bid. 198 

5. The provision of 3rd section of the 78th chapter Revised Code, 
giving the whole amount of debt as damages for the failure of an 
ofticer to collect a claim put into his hands for collection, when the 
debtor is solvent, only applies to claims within the jurisdiction of 
justice of the peace, and does not apply in cases of non-collection 
of process issuing from Court. McLaurin v. Buchanan, 1 W. 
91. 91. 

6. A court of equity will not entertain a bill by a purchaser of land 
at execution sale against the Sheriff, to compel him to convey, be- 
cause the court of law. from which the execution issued, can 
compel him to do so, Patrick v. Carr, W. Eq, 87. 633 


SLAVES. 

1. One who has made a gift of slaves void by the act of 1806 (Rev. 
Code, chap. 50, sec. 12) cannot be estopped to assert his right by 
any actin pais. Branch v. Goldin, % W. 105, 19:3 

2. Buying of, and receiving from, a slave, corn or other forbidden 
article on the slave’s own account, the owner of the siave being 
present, and knowing what is done, and giving no wriffen permis- 
sion, is indictable under sec 85, chap. 34 of Rev. Code, S/u/e v. 

Froneycutt, 2 W. 51. 464 
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8. It is not a ground for arresting judgment that the two offences, 
of permitting a slave to go at large asa free person, and of per- 
mitting him to keep house as a free person, are joined inthe same 
count of an indictment. State v. Brown, 2 W. 54. 488 

4. If If a slave, living in a house to himself, keeps a boarding house 
for his own livelihood, and the master knowing it, exercises no con- 
trol over him or his business, this is an offence within the 107th 
chapter, 29th sec. of the Revised Code. Ibid. 488 


5. One who has made a gift of slaves, void by the act of 1806, (Rev. 
Code, ch. 50, sec, 12) cannot be estopped to assert his title by any 
act in pais. Nor is he estopped by the record of a partition of the 
slaves by a suit, some of the parties to which being infants, and 
his wards, sue by him as their guardian. Branch v. Goddin 2 W, 
105. 492 


SOLDIER. 
SEE CONSCRIPTION AND HABEAS CORPUS. 


TAXES. 

1, The clause 19, section 86, schedule B, of the act of 1862, imposing 
a tax of all the nett profits above 75 per cent. on the cost of pro- 
duction, on every person or corporation manufacturing cotton or 
woolen cloth, &c., is constitutional, though the calculation of the 


profits commences from a time prior to the passage of the act. 
Jhurchison vy. McNeill, 1 W, 220° 217 
A court of equity will entertain a bill against a municipal corpor- 
ation for the purpose of trying the legality of a tax imposed by a 
corporation, Worth v. Commissioners of Fayetteville, W-. Eq. 


70 617 
3. The Legislature has the power to authorize a municipal corpora- 
tion to levy a tax on the town property, the persons, and subjects 
of taxation incident to the person, of those who have a_ business 
residence in towns, though their family residence is out of town. 
T bid, 617 
Whether courts of equity can interfere, by mjunction, to restrain 
the collection of State and county taxes, quere? It seems they 
eannot, J/bid. 617 


TRUST 
1. The performanc> of a trast, created by a conveyance of property 
toat-ustes, for the use of insolvent person, upon an inadequate 
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consideration, or gratuitously, will be enforced against the trustee 
at the suit of the cestui que trust. Baker v. Evans, W. Eq. 109, 652 













VENDOR AND PURCHASER. 
1, Equity will annul a contract for the purchase of land by a man, 
whose mental faculties are greatly impaired, at a price double its 
value, obtained from him when he was deprived of the counsel of 
his friends, by the fraudulent practice of the vendor. Garrow v. 
Brown, W. Eq. 46. 595 
2, A bought land from B, paid the price, and directed B to convey 
to a trustee, for the sole and separate use of his (A’s) wife and 
children. B executed a deed, with the intention of conveying the 
land accordingly, but from the ignorance of the draftsman, the deed 
was inoperative. Afterwards A conveyed the land to secure the 
payment of adebt to C. By virtue of an execution against C, his 
interest in the land was sold, and B bought from the sheriff, and 
took a deed from him at the price of $150. A, at the time of his 
purchase from B, was greatly indebted, and some of the debts 
were still due: itwas held, that A and his wife might maintain a I. 
suit in equity, to compel B to convey the land to the sole and sep- 
arate use of the wife ; and that B’s deed from the sheriff was se- 
curity for the sum of $150 paid by him, and not for the amount of 
the debt due to C. Haskill v Freeman. W. Eq. 34. 585 


















3. A court of equity will not entertain a bill by a purchaser of land 
at executiun sale, against the Sheriff, to compel him to convey, be- 
cause the court of law, from which the execution issued, can com- 

Patrick v. Carr &c., W. Eq. 87. 633 






pel him to do so, 





2. The purchaser of an equity of redemption at sheriff's sale has a 
right to call tor the legal estate upon discharging such part of the 
Schoffner v. Fogleman, W. Eq. 
64 






mortgage debt as remains unpaid. 
12 

5. In sales of land under execution, there is a distinction between 
the cases in which the defendant has an interest subject to execu- 
tion, and the cases in which his interest is not so subject. Inthe 
first mentioned cases, the purchaser becomes the owner of the 
defendant's interest, and if it be an equity, upon discharging the 
incumbrances on it, he has a right to call for the legal estate. In 
the last mentioned cases, the purchaser only succeeds to the equity 
of the debtor, to the extent of holding it as a security for the 













money paid. //d, 564 






6. The widow of a deceased vendee of land, who has paid the pur- 
chase money, may by a bill against the heirs of her late husband 
and the heirs of the vendor, compel a conveyance of the land by 
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the heirs of the vendor to the heirs of the vendee, and an assign- 
ment of dower to herself. Smith v. Smith, W. Eq. 30. 581 


WAIVER. 

1. Where an appeal stood on the docket of the Superior Court for 
three terms, and at the fourth the appellee moved to dismiss it for 
irregularity. it was held that allsuch objections were considered as 
waived by the delay and acquiescence. Johuson v. Murchison, 1 
W. 83. 83 

2. Where a petition for a habeas corpus was presented to a Judge, in 
order that the petitioner might be admitted to bail, andthe Judge 
gave no formal judgment, but informally expressed his opinion in 
writing on the petition that the prisoner was entitled to bail, and 
signed his name officially so a sheet of paper, that a writ might 
issue if the parties desired it ; and, by the consent of the Solicitor 
for the State, suggested that bail might be taken without any fur- 
ther proceedings on the petition, and fixed the amount in which 
bail shouid be taken, and named the Justices of the Peace to take 
it, and the prisoner was afterwards discharged from prison, on his 
entering into a recognizance, together with the defendant as his 
surety,in the sum fixed by the Judge,before the Justices named by 
him, and the prisoner and defendant subscrited their names and 
affixed their seals the recognizance; this is plenary proof of a 
waiver of all errors in the proceedings. State v. Edney, 2 W. 
71. 26% 


WARRANT. 

1, One to whom a State’s warrant is specially directed, is bound to 
show it, and read it, if required; but where the defendant, in 
such warrant, had notice of the process, and was fully aware of 
the contents, and had made up his mind, beforehand, to resist its 
execution, it was held that the officer did not become a trespasser 
a» initio, by refusing to produce his warrant on demand. Sfate 
v. Garrett, 1 W. 144, 144 


WIDOW. 

1. Where real estate of inheritance is purchased by partners for part- 
nership purposes, and is so used, the widow of one of the partners 
buying is entitled to dower in such real estate. Patton v. Patton, 
W. Eq. 20. 572 

2. The widow of a deceased vendee of land who has faid the pur- 
case money, may, by a bill against the heirs of her late husband 
and the heirs of the vendor, compel a conveyance of the land by 
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the heirs of the vendor to the heirs of the vendee, and an assign- 
ment of dower to herself. Smith v. Smith, W.Eq. 30. 581 


A widow’s dissent from her husband's will, by which his estate 
was made a common fund for the support of herself and his 
children, until her death or marriage, when it was to be divided 
equally among his children, has the effect of making the personal 
property divisible among her and the children as if he had died 
intestate. Wilson v. Stafford, W. Eq. 103. 646 
If property be given by will to the testator’s widow for life, with 
remainder over, and the widow dissent from the will, the re- 
mainder immediately vests in possession. Jbid. 646 


Where the certificate of the probate of a will, set forth that it 
was duly proved in common form by the oath of A, one of the 
subscribing witnesses, and then proceeded to state what the 
witness swore to, and there was no assertion among these par- 
ticulars that A subscribed the will as a witness in the presence of 
the testator, it was held, that the probate was defective. Leather- 
wood v. Boyd, 1 W. 123. 123 
Had the certificate stated that the will was duly proved in com- 
mon form, by the oath of A, one of the subscribing witnesses 
thereto, without attempting to set forth what the witnesses swore 
to, it would have been deemed sufficient. Ibid. 123 


. Where a person, in his last sickness, desired his physician to 


write his will, which he declined to do, but told him that A and B 
were in the piazza, and that he might make his will by oral de— 
clarations in their presence, and A and B were called into the sick 
man’s presence by his direction, and addressing A by name, he 
stated to him, in the presence of B and the physician, how he 
wished his property to be divided, and named A and another 
person as his executors, it was held that this was a sufficient roga- 
tio testium to make a valid naucupative will. Haden v. Bradshaw, 
1 W. 263. 259 
. A testator devised to his wife a tract of land for her life, and after 
disposing of several other articles of property and sums of money, 
added, ‘‘ all my property that is not named, both real and personal, 
is to be sold, and after paying all my just debts, to be equally divi- 
ded between my lawful heirs, in such a way as to make them all 
equal” if was held that the reversion of the land devised to the 
wife for life, fell into the residue, and must be sold for an equal di- 
vision ; and if was held further, that upon a covenant made by one 
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of the heirs to pay to the executor such sum as might be necessary 
to make the shares of the other heirs equal with his, no action could 
be brought until such reversion was sold. Cline v. Latimore, 1 W. 
207. 206 
A devise of a tract bf land to the son of the testator, ‘if he be liv- 
ing, and return to the county of Orange,”’ is a gift of the land on 
condition that the son returns to Orange as his domicil, and not as 
a mere transient visitor, especially when other provisions of the 
will seem to show the testator’s expectation and desire that the son 
should reside there after the testator’s decease. Reeves v. Craig, 1 
W. 209. 209 
Whenever a testator has shown an intention to dispose of all his 
property, and uses words sufficient for that purpose, any estate to 
which he is entitled in reversion will pass. Page v. Atkins, 1 W. 
273. 268 


. Where a testator devised a tract of land to his wife for life, and 


after several bequests of money and specific legacies, added, ‘‘my 


desire is that all the property that I have not willed away, shall be 


sold after my death, and equally divided between my six children,’’ 
&c., it was held that the reversion in the land given to the widow 
for life, passed by the residuary clause, and was to be sold and di- 
vided among the six legatees. J bid. 268 
A gift by will to A for life, remainder to B in fee, with a power to 
A to sell all, or so much of the property as, in her judgment, may 


‘be necessary, vests in A an estate for her life, with a power of sale 


appurtenant to her life estate. Troy v. T?oy, W. Eq. 77. 624 


And the expression by the testator, in a subsequent part of bis 
will, of a doubt, Whether the power of sale would not make A the 
absolute owner of the whole estate, and a direction that in case such 
should be the construction in law, that C should have the legal 
estate in fee in the property, in trust, &c., do not convey to C any 
estate of interest in the property. Ibid. 624 


The will declares the expense of the education of his son to be a 
charge on all his property. A holds the proceeds of sales, made 
under the power, in trust to pay debts, for her own support, and 
for the support and education of B. bid. 624 


A testator, in 1819, bequeathed to his daughter a negro woman in 
the following words : “ to her and the heirs of her own body forev- 
er, and if none, to return after her death to the rest of my children 
equally.’’ The limitation over to the testator’s other children is 
not too remote. Blake v. Page, 1 W. 255, 252 


A testator devised land and bequeathed personal estate to sundry 
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persons. By a residuary clause he gives all the rest of his estate, 
real and personal, to his executors, in trust to sell and divide the 
proceeds among his wife and children. Then follows immediately 
this clause: ‘I direct my executors to keep my estate together, 
and not to hand over any of the devises or legacies until my ex- 
isting railroad contracts in T.and N.C. are completed.” The 
last clause hag relation only to what is given in the residuary 
clause, Patton v. Patton. W. Eq. 20. 572 


13. Testator by one clause in his will gives to his wife all his prop- 
erty of every species whatever, during her life. Another clause 
says that any children born during his marriage with his said 
wife, shall be co-equal heirs with her. The testator dies without 
having had any children born during during his marriage. Held, 
the wife takes an absolute estate in all his property. Turner v. 
Kittrell, W. Eq. 39. 588 


14, A testator gives to his wife real and personal property for life, 
and directs that at her death it should all, real and personal, be- 
sold, and the money equally divided among his children; it was: 
held, that by the direction to sell, the land is converted into per- 
sonalty. Ibid. 589. 


15. A bequest in these words (after a bequest to A, a daughter of 
Mary Pickett) ‘‘I give and bequeath to all the rest of my nieces, 
Mary Pickett’s children, that she now has or may hereafter have, 
Maria and Jim to share equally, the above negroes to remain in 
the hands, &c.” Mary Picket having, at the time when the will 
was made, no other daughter than A, but two sons, isa gift to all 
the children of Mary Picket which she then had (except A,) or 
might at any time thereafter have, whether in the life time of the 
testatrix, or after her death. Pickett v. Southerland, W. Eq. 67. 615 


16. Testator bequeaths slaves to A, Band C, He directs A, B and C 
to purchase a tract of land, on which slaves are to live, and to 
cultivate it. The executors are directed to pay to A &c., $500 for 
the purpose of stocking the land. This is a quasi emancipation, 
and is void, independently of the act of 1860, chap. 37. Miller v. 
London, W. Eq. 81. 628 


17. Testator gives to his wife all his slaves except those bequeathed 
as above stated, and concludes his provision for her by giving her 
all his “ property and estate of every kind and description ”” 
‘* which is not herebefore, or hereafter excepted or disposed of.” 
This is a special residue, and the slaves intended to be given to A, 
&c., and the legacies intended for their benefit belong to the next 
of kin of the testator, (his widow having died) after payment of 
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his debts; forthe payment of which they constitute the primary 
fund, Ibid. 628 
18, A bequest to grandchildren, or children and grandchildren, ‘ eo 
nominee’ with a direction for equal division among them, is a gift 
to them per capita. Lane v. Lane, W. Eq. 84. 630 
19. The general rule is, that property given to legates, who die in the 
lifetime of the testator, falls into the residue. Coley v. Ballance, 
W. Eq. 89. 634 


20. If property be given to A until B, an infant, arrives at the age of 
21, and then to B, and B dies under the age of 21, in the lifetime 
of the testator, A has an estate in it until B would have been 21, 
if he had lived. Jbid. 634 

21. If property be given to two as joint tenants, and one die in the 
lifetime of the testator, by the operation of our act abolishing sur- 
vivorship, his share falls into the residue, Ibid. 6384 


22. A bequest of “ all my farming utensils of every description, that 
are not otherwise disposed of,” is a gift to the legatee of a wagon 
used on the farm, and of blacksmith’s tools used in doing the 
work necessary for the farm, and occasionally in doing work for 
the neighbors; there being in the will no other gift of them speci- 
fically, and the will containing no residuary clause, nor any other 
clause which could pass them. Platt v. Moody, W. Eq. 91. 636 


23. A bequest of ‘‘all my present stock of hogs, or that I may have 
at the time of my death, together with their increase,” passes the 
testator’s interest in hogs in his possession at the time of his death, 
which belonged to the estate of his son, dead intestate and with- 
out issue, there being no administration on the son’s estate. Ibid. 


24. A widow’s dissent from her husband's will by which his estate 
was made a common fund for the support of herself and his chi!- 
drea, until her death or marriage, when it was to be divided 
equally among his children, has the effect of making the personal 
property divisible among her and the children as if he had died 


intestate. Wilson v. Stafford, W. Eq. 103. 646 
25. The administrator of a child, who has died since the testator, is 
entitled to the share of the deceased child. Ibid. 646 


26. If property be given by will to the testator’s widow, for life,with 
remainder over, and the widow dissent from the will, the remain- 
der immediately vests in possession. bid. 646 

27. These words in a will, “I give to my daughter Susannah, fouT 
slaves, named, &c., to her and to her heirs—Provided, neverthe- 
less, if the said Susannah die childless, then it is my desire that my 
son Aaron remove back to this country, and to have them, but not 
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to take them to any other part of this country,” do not impose a 
condition that Aaron shall return tothis country. Harris v. Hearne, 
2 W. 92. 481 
28. A devise ‘‘to A R for him and his mother and the rest of the fam- 
ily to live on, until the youngest becomes of age,” is a gift of the 
estate in fee simple to A R. Riley v. Buchanan, 2 W. 89. 479 


29, A testator gave tohis wife real and personal property for life. and 
directed that at her death it should all, real and personal, be sold, 
and the money be equally divided among his children; it was held 
that, by the direction to sell, the land was converted into money ; 
and that as such, the husband of one of the testator’s daughters, 
who had survived her father, but died in the lifetime of her mother, 
was, as the administrator of his wife, entitled to her share. Conly 
v. Kincaid, W. Eq. 44. 594 
30, These words in a will—“I give to my daughter S, four slaves 
named, &c., to her and her heirs ; Provided, nevertheless, if the 
said S die childless, then it is my desire that my son A remove back 
to this country, and to have them, but not to take them to any 
other part of the country,”’ do not impart a condition that A shall 
r2turn to this country. Harris v. Hearne, 2 W. 92. 491 


81. A bequest in these words, (after a bequest to A, daughter of Mary 
Pickett,) “I give and bequeath to all the rest of my nieces, Mary 
Pickett’s children, that she now has, or may hereafter have, Ma~ 
riah and Jim to share equally, the above negroes to remain in the 
hands,” &c. Mary Pickett was a niece ef the testatrix, and had, 
when the will was made, no other daughter than A, but had two 
sons, and it was held that the bequest was to all the chi/dren of Mary 
Pickett, which she then had, except A, or might at any time there- 
after have, whether in the lifetime of the testatrix, or after her 
death. Pickett v. Southerland, W. Eq. 67. 615 


32. A testator gave to his wife all his slaves except two, bequeathed 
in the last section, and concluded his provision for her by giving 
her allhis property and estate of every kind and description, 
“which is not hereinbefore, or hereinafter excepted or disposed 
of’: and it was held, that this was a special residue, and the 
slaves intended to be given to A, B and C, and the legacies intend- 
ed for their benefit were undisposed of and went to the next of 
kin, and constituted the primary fund for the payment of the tes- 
tator’s debts. bid. 625 


WITNESS. 





SEE EVIDENCE. 
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WRIT OF ERROR. 


1, Where the object of a writ of habeas corpus is to inquire whether 
there is probable cause for the commitment of a person charged 
with a crime, the decision on it is not the subject of review by 
writ of error or certiorari. Walton v. Gatlin, 1 W. 318. 310 


2. Where the question in a writ of habeas corpus is concerning the 
power of the committing magistrate or the Court, or the legality 
of the commitment, the weight of authority is in favor of the doc- 
trine, that the decision is the subject of review. Ibid. 310 


3. The decision on a writ of habeas corpus to free a person from 
restraint for any other cause than the commission of a criminal 
offence, isa judgment, and the subject of review by writ of error 
or certiorari. Ibid. 310 


YEARS ALLOWANCE. 
Anu administrator has a right to appeal from an order of the County 
Court affirming the year’s allowance made to a widow. Saunders 
v. Russell, 1 W. 97. 9% 
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LiIsT OF’ PARISHES 


ENTITLED TO REPRESENTATION IN THE CONVENTION, 
AND OF LAY DELEGATES. 


TRINITY CHURCH, ASHEVILLE. 


*James G. Martin, L. Chapman, 
*Thomas W. Patton, Lawrence Pulliam, 
Robert W. Pulliam, Samuel S. Tennant, 
J. G. Hardy, M. D. Walter S. Cushman. 


ST. THOMAS’ CHURCH, BATH. 


John T. Gaylard, T. J. O. Tankard. 
George W. Oden, John Killingsworth, 
William Gaylard, Thomas Alligood, 

J. A. H. Tankard, Jesse Cutler. 


ST. PAUL’S CHURCH, BEAUFORT. 


ST. JAMES’ CHURCH, BEAUFORT COUNTY. 


J. A. Loraine, M. D., F. B. 8. Jarvis, 
D. W. Jarvis, S. W. Clark, 
R. Blount, J. W. Llewellyn, 
T. J. W. Llewellyn, Luke Smith. 
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TRINITY CHURCH, BEAUFORT COUNTY. 


*N. C. Hughes, Jr., W. H. Patrick, 
Fredrick Grist, S. B. Archbell, 
Frederick Wolfenden, Joseph Saunders, 
J. B. Stickney, William Bright. 


ZION CHURCH, BEAUFORT COUNTY. 


Timothy E. Cutler, William H. Braddy, 
C. C. N. Cutler, Redding B. Cutler, 
Charles Tankard, Giles Cutler, 
Charles Alligood, O. H. P. Tankard. 


GRACE CHURCH, BERTIE COUNTY. 


E. W. Pugh, M. D., J. H. Brett, 
J. S. Griffin, William A. Pugh, 
Samuel J. Makin, William H. Spivey. 


Thomas E. Spivey. 


CHAPEL OF THE CROSS, CHAPEL HILL. 


*William H. Battle, LL. D., 
Kemp P. Battle, 

William P. Mallett, M. D., 
J. DeB. Hooper. 


ST. PETER'S CHURCH, GHARLOTTE. 


William M. Shipp, H. C. Jones, 
*Thomas F. Drayton, T. K. Cureton, 
William A. Williams, F. T. Glover, 
John Wilkes, T. Symons. 


ST. PAUL’S CHURCH, CLINTON. 


A. A. McKoy, Richard C. Holmes, 


*James A. Ferrell, T. M. Ferrell, 
Owen Holmes, A. Holmes, M. D. 
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ST. MARK’S CHURCH, DEEP RIVER. 


ST. JOHN’S CHURCH, DURHAM’S CREEK. 


Jesse J. Roberson, Absalom Tuten, 
H. J. Britt, F. C. Buck, 
Josephus Peed, Henry Harding, 
John B. Bonner, Lewis C. Stephens. 


ST. PAUL’S CHURCH, EDENTON. 


W. A. B. Norcom, M. D., F. U. Skinner, 
Herbert H. Page, H. DeB. Hooper, 
Octavius Coke, W. G. Warren, 
W. B. Shepard, A. M. Moore. 


CHRIST CHURCH, ELIZABETH CITY. 
William F. Martin, 
W. W. Griggs, M. D., 


W. H. Davis, 
W. Walton. 


CHURCH OF THE ADVENT, ENFIELD. 


ST. JOHN'S CHURCH, FAYETTEVILLE. 


*S. J. Hinsdale, F. R. Rose, 
T. D. Haigh, M. D., W. C. McDuffie, M. D. 
W. E. Kyle, James C. McRae, 


*R. 8S. Huske, A. B. Daingerfield. 
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ST. JOSEPH’S CHURCH, FAYETTEVILLE. 


Dallas Chesnutt, Isaac B. Hall, 
*Frank P. Williston, John Ochiltree, 
Daniel Buxton, Nicholas Brown, 
John S. Leary, James Williams. 


ST. MARY’S CHURCH, GATESVILLE. 


ST. PETER’S CHAPEL, GATES COUNTY. 


ST. STEPHEN'S CHURCH, GOLDSBORO. 


George W. Collier, H. P. Dortch, 
John H. Hill, Jr., M. Fetter, 

Isaac F. Dortch, M. K. Crawford, 
George S. Campbell, George C. Royall. 


ST. PAUL'S CHURCH, GOSHEN. 


Benjamin P. Thorp, Sr. 


ST. BARNABAS' CHURCH, GREENSBORO. 


S. A. Howard, 
R. P. Atkinson, 
J. L. Prior, 

L. C. Howlett. 
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ST.. PAUL'S CHURCH, GREENVILLE. 


Richard Williams, M. D., 
John B. Worsley, 
*Robert R. Cotton, 

W. M. B. Brown, M. D. 


ST. MARK’S CHURCH, HALIFAX. 


ST. MARTIN’S CHURCH, HAMILTON. 


F. A. Boyle, D. L. Martin, 

N. H. Sebrill, James H. Martin, 
Robert H. Everet, Virginius Sebrill, 
John A. Boyle, Charles Doughty. 


CHURCH OF THE HOLY INNOCENTS, HENDERSON. 


Thomas H. Chevasse, James K. Plummer, 
Joseph Townes, E. G. Davis, 
Claudius Hunter, Munson B. Price, 

G. B. Harris, Nicholas H. Chevasse. 


CALVARY CHURCH, HENDERSON COUNTY. 


CHURCH OF THE HOLY TRINITY, HERTFORD. 


J. F. Smith, M. D., 
B. 8. Skinner, 

J. W. Albertson, 
J. G. Granbery. 
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CHURCH OF THE ASCENSION, HICKORY. 


Thomas H. Hardin, James Joyner, 
E. J. Hale, Jr., J. M. Walker. 


ST. MATTHEW’S CHURCH, HILLSBORO. 


James Webb, 

Allen Cameron, 
*John D. Cameron, 
*Thomas B. Hill. 


ST. GEORGE'S CHURCH, HYDE COUNTY. 


" Milton Shelby, M. D., 
H. S. Gibbs. 
James Adams, 

Edward Clark, M. D. 


ST. JAMES’ CHURCH, IREDELL COUNTY. 


J. A. Allison, Edward Gardner, i\} 
R. W. Mills, M. D., L. C. Overcash, 

W. A. Mills, G. F. Mills, 

A. M. Mills, J. A. Lipe. 


CHURCH OF THE SAVIOUR, JACKSON. 


W. W. Peebles, William Barrow, M. D., 
} W. T. Picard, Robert B. Peebles. 
| *J. Burgwyn McRae, V. S. MeNider, M. D., 


1 Charles Fetter, D. A. Jordan. 
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ST. MARY'S CHURCH, KINSTON. 


S. H. Abbott, A. C. Wadsworth, 
George E. Miller, W. T. Taylor. 
*S. B. West. 


ST. JAMES’ CHURCH, KITTRELL’S. 


B. A. Capehart, W. H. Davis, M. D. 
Theodore Gordon, S. Burrel. 


CHURCH OF THE EPIPHANY, LEAKSVILLE. 


A. H. Galloway, James D. Glenn, 
John G. Brodnax, M: D. George Clark. 


ST. JAMES’ CHURCH, LENOIR. 


CHURCH OF THE HOLY INNOCENTS, LENOIR COUNTY. 


B, Whitfield, 
orge Jones, 
R. A: Jones, 
W. A. Jones. 


N, 
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CHURCH OF THE REDEMPTION, LEXINGTON. 


ST. LUKE'S CHURCH, LINCOLNTON. 


J. F. Hoke, 

*Silas McBee, 

J. M. Richardson, M. D., 
B. H. Sumner. 
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ST. PAUL’S CHURCH, LOUISBURG. 


*Samuel Ruffin, Thomas White, 
Robert S. White, R. H. Davis, 
William M. Shaw, Redding Perry. 


ST. PAUL'S CHURCH, MONROE. 
James F. Payne, S. 8. S. McCauley. 


GRACE CHURCH, MORGANTON. 


*T. George Walton, J. J. Erwin, 
W. 5S. Pearson, W. E. Powe, 
Charles Smith, W. M. Walton, 
D. C. Pearson, A. Bechtler. 


CHRIST CHURCH, NEW-BERNE. 


*John Hughes, M. De W. Stevenson. 
*George H. Roberts, H. J, Hughes, 
George B. Guion, Hi, R. Bryan, 

W. H, Oliver, James Fulford. 


ST. STEPHENS’ CHURCH, OXFORD. 


E, G, Butler, John Hall, 

F. A. Fetter, J. C. Horner, 

KE, H. Hicks, Louis Taylor, 

H. A. Taylor, Charles Kingsbury, 
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ST. JOHN’S CHURCH, PITT COUNTY. 


Joshua L, Tucker, 

Allen Wootten, 

E, 8. Laughinghouse, 

W. J, H. Laughinghouse, 


Joseph E. May, 
Lewis B, Cox, 
G. W, Cox, 
James H. Smith. 


ST. BARTHOLOMEW’S CHURCH, PITTSBORO. 


Abram Rencher, 
H. A. London, 
C. B. Denson, 
John Manning, 


H. A, London, Jr, 
W. L. London, 

R. R. Ihrie, M. D, 
L. J. Haughton, 


GRACE CHURCH, PLYMOUTH. 


T. S. Armistead, 
Robert 8S, Goelet, 
H. G. Lewis, M. D., 
L. I. Fagan, 


William Rankin, 
George Ward, 
Joseph B. Hilton, 
William H. Ward. 


CHRIST CHURCH, RALEIGH. 


William E. Anderson, 
*Samuel A. Ashe, 
*F. H. Cameron, 
John C. Winder, 


Charles E. Johnson, 
Charles McKimmon, 
P. F. Faison, 

John W. Hinsdale. 


CHURCH OF THE GOOD SHEPHERD, RALEIGH. 


R. H. Battle, Jr., 
William Woolcott, 
W. H. Harden, 
R. J. Harris, 


Charles McDonald, 
W. H. Hicks, 

A. P. Bryan, 

A, W. Barron. 
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CHAPEL OF THE GOOD SHEPHERD, RIDGEWAY. 


Sohn Hinman, 
Charles Petar, 
Austin Plummer. 


CHAPEL OF ST. CLEMENT, RINGWOOD. 


*F. M. Garrett, M. D., C. W. Garrett, 
J. P. Tyree, George Harrison, 


CHRIST CHURCH, ROCKFISH. 


T. C. Oakman, John oo 
John A. Williams, - Kenon Philips. 
Mark Morgan, Edward Wishart. 


CHURCH OF THE GOOD SHEPHERD, ROCKY MOUNT. 


George C. Battle, William D. Harrison, 
Henry Hart, James H. Chapman. 
James S. Battle. 


CHRIST CHURCH, ROWAN COUNTY. 


J. F. Barber, W. P. Barber, 
J. F. Owen, B, T. Thompson, 
Joseph Barber, J. W. Turner, 
R. F, Graham, R. J. M. Barber. 











PROTESTANT EPISCOPAL CHURCH. 
ST. ANDREW’S CHURCH, ROWAN COUNTY. 


W. F. Rice, 
A. M. Rice, 
Joseph McKinght, 
C. A. Rice. 


ST. JOHN’S CHURCH, RUTHERFORDTON. 


ST. LUKE’S CHURCH, SALISBURY. 


John 8S. Henderson, J. O. White, 

*S. F. Lord, Thomas Hill, M. D., 
P. A, Frercks, G. A. Kluttz, 

J. A. Caldwell, M. D., John R. Ide. 


TRINITY CHURCH, SCOTLAND NECK. 


R. H. Smith, Sr., 
*W. H. Shields, 
*J. Y. Savage, 

P. E. Smith. 


ST. DAVID'S CHURCH, SCUPPERNONG. 


Arthur Collins, B. F. Sykes, 
C. L. Pettigrew, J. H. Alexander, 
D. Spruill, S. M. Alexander, 
W. H. Hardison, M, D., E. Dunston. 


CHURCH OF ST. JOHN THE BAPTIST, SLADESVILLE. 
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ST. PHILIP’S CHURCH, SMITHVILLE. 


W. G. Curtis, M. D., 
*F. W. Potter, M. D. 


ST. BARNABAS’ CHURCH, SNOW HILL. 


Swift Galloway, 

W. L. Hargrave, 
Theophilus Edwards, 
*John D. Grimsley. 


TRINITY CHURCH, STATESVILLE. 


T, J. Corpening, T. A. Price, 
H. Smith, W. W. Mott. 


*E. H, Davis. 
ST. PAUL’S CHURCH, SWIFT CREEK. 


John D. Dinkins. 
Abner Nelson, 
William S. Roach, 
Charles B. Stubbs. 


CALVARY CHURCH, TARBORO. 


*Matthew Weddell, N. J. Pittman, M, D., 
William M. Pippen, *Samuel S, Nash, 
*David Pendet, E. W. Rawls, 


John W. Cotten, John S. Dancey. 
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ST. LUKE'S CHAPEL, TARBORO. 


CALVARY CHURCH, WADESBORO. 


*William L. Steele, 
*William A. Smith. 


EMMANUEL CHURCH, WARRENTON. 


Len. Henderson, John White, 
W. J. White, J. G. King, M. D., 
W. G, Plummer, John 8. Cheek, 


John T, Jones. 


ST, PETER’S CHURCH, WASHINGTON. 


J. D. Myers, W. Z. Morton, 
J. H. Archbell, A. M. Buchanan, 
T,. H. B. Myers, C. F, Ellison, 
J. H. McCheer, W. H. Fortescue. 


ST. LUKE’S CHURCH, WASHINGTON COUNTY. 


Andrew L. Chesson, James Vail, 
John B. Chesson, L. N. Spruill, 
W. C. Downing, A. N. Vail, 


James A. Chesson, Thomas QO. Vail. 
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GRACE CHURCH, WELDON. 


L. M. Long, W. H. Day, 
R. T. Butler, J. F. Evans, 
W. W. Hall, Aaron Prescott, 
W. H. Capell, J. H. Gooch. 


ST. JOHN'S CHURCH, WILLIAMSBORO. 


William T. Hardy, S. S. Royster, 
Josephus Singlehurst, William M. Sneed, 
William D. Royster, John T. Thomas, 
Richard Royster, Robert Burwell. 


ST. PAUL’S CHURCH, WILKESBORO. 


James Calloway, 
A. B. Galloway, 
*W. A. Gwyn, 
W. W. Barber. 


CHURCH OF THE ADVENT, WILLIAMSTON. 


Wilson G. Lamb, R. 8. Hallsey, M. D., 
Joseph M. Siterson, Gideon Lamb, 

Henry Slade, B. A. Coffield. 

G. C, Lamb. 


ST. JAMES’ CHURCH, WILMINGTON, 


*A J. DeRosset, M. D., R. S. French, 
*R. E, Calder, Clayton Giles, 
*A. H. Van Bokkelen, James G, Burr, 


*W. L. DeRosset, James Dawson. 
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ST. JOHN’S CHURCH, WILMINGTON. 


*S. L. Fremont, C. D. Meyers. 
*John L. Holmes, John E. Lippett, 
*James A. Williard, W. H. Green, 
*I. B. Grainger, T. C, DeRosset, 


ST. MARK’S CHURCH, WILMINGTON. 


*Alfred Howe, George H. Jackson, 
*John G. Norwood, John H. Davis, 
*Samuel Read, Joseph D. Sampson. 
Godfrey Willis, M. U. Hill. 


ST. PAUL’S CHURCH, WILMINGTON. 


*J. Wilder Atkinson, R. G. Rankin, 
*William H. Bernard, R. B. Wood, 
Frank H. Mitchell, R. E. Heide, 
*DuBrutz Cutlar, T. H. Howey. 


ST. TIMOTHY’S CHURCH, WILSON. 


A, W. Rowland, R. W. Singletary, 
T. C. Davis, H. F. Murray, 
Joseph G. Rawls, H, G. Connor, 

J. W. Lancaster, J. K. Ruffin, M. D. 


ST. THOMAS’ CHURCH, WINDSOR. 


T. Wilson, M. D., L. S. Webb, 
J: A. Grant, W. S. Gray, 
D, C. Winston, James H. Mitchell, 


James B. Gray, J. J. Jacocks. 
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ST. JOHN’S CHURCH, WINTON. 


*Charles Skinner, 
George H. Rogers, 
Thomas H. Debnam, 
James A> Ramsay. 


Those marked thus (*) were present. 














